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Progress is impossible without change, and those who cannot change their
minds cannot change anything.
George Bernard Shaw

Abstract

The paper consists of two parts: one - analysis of obtaining permission to conduct pre-trial
investigative action from economic aspects and another on the lessons learned in the Republic of
Lithuania during the reforms in the civilian security sector.

An essential component of an effective pre-trial investigation is not just investigative actions
prescribed by criminal procedure laws, their procedures for conduction during one of the criminal
process stages — a pre-trial investigation, qualification of investigators, prosecutors, their skills,
secondary law that regulates conduction of investigative actions in details. Also, how does the
investigative action work at the preliminary stage of conducting the investigative actions? Is it
effective and efficient? For example, in obtaining permission for such actions as a search, covert
surveillance, or wiretapping. The author analyses investigative actions from an economic point of
view in the first part of this paper.

The paper aims to introduce obstacles, misunderstandings, and committed mistakes before
launching and during the implementation of the reforms in the Lithuanian criminal justice system
after the collapse of the Soviet Union, namely, in the civilian security sector. The author of this paper
presents his experience through bullet points named “lessons learned” of being a participant in the
above-mentioned reforms. The outcomes of this paper are going to be important in light of the reform
in the civilian security sector launched and still going on in Ukraine after the Revolution of Dignity
of 2014. It helps to avoid mistakes that were made during reforms in the Republic of Lithuania.

Keywords: an investigative action, police investigator, a prosecutor, a court, a criminal
proceeding, resources, reform.

Introduction

The Revolution of Dignity 2014 implies the beginning of huge changes in Ukraine, including
the buildup of the new legal system in Ukraine and succession the best values of Western (the term
“Western” is used here as well as an intellectual and cultural rather than a geographical meaning)
legal traditions. At the same time, it can be considered to be the starting point for the legal system of
Ukraine, from which it has been beginning and developing in the direction of respect for human rights
and for fundamental freedoms. This is clearly reflected in the Constitution of Ukraine. The
Constitution of Ukraine aspires to ensure human rights and freedoms, and living conditions worthy
of human dignity.

This aim means that Ukraine must be under the rule of law and the most important value are
human rights and fundamental freedoms. Each democratic country based on rule of law is responsible

https://doi.org/10.17770/acj.v1i93.6943
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and accountable for ensuring human rights and fundamental freedoms enshrined in international and
domestic law.

1948 The Universal Declaration of Human Rights, 1950 European Convention on Human
Rights and Fundamental Freedoms, 1966 International Covenant on Civil and Political Rights and
other international conventions on human rights, the Constitution of Ukraine, Code of Criminal
Procedure of Ukraine (hereinafter referred to as the CCP) and other national law guarantees individual
rights and freedoms laid down by law. The rights and freedoms of individual citizens can be limited
by law in criminal proceedings applying measures of criminal procedural coercion.

Case law of the European Court of Human Rights (hereinafter referred to as the ECHR), the
European Court of Justice (hereinafter referred to as the ECJ) strictly limits the use of procedural
coercion measures specified in criminal proceedings by the principle of proportionality. It is a
safeguard against an unlimited use of administrative powers. The principle of proportionality is
required before making a decision on the use of criminal-procedural coercion measures. Decision-
makers must evaluate and find the right balance between human rights, fundamental freedoms, and
coercive measures to achieve the legitimate objectives, which are intended, i.e., there are no less
severe means of achieving the objectives according to the severity and nature of the criminal offense.

The Preamble of the European Convention on Human Rights and Fundamental Freedoms
provides that human rights and fundamental freedoms which are “the foundation of justice and peace
in the world are best maintained on the one hand by an effective political democracy and on the other
by a common understanding and observance of the human rights upon which they depend.”? Of
course, this does not mean that the state authorities should refrain from any interference in the human
rights and fundamental freedoms of individuals. The social nature of human beings pushes them for
social interaction and each human being has his/her own interest which may not always coincide with
the interest of other individuals. Therefore, a state‘s high-priority task is to ensure that every human
being and the whole of society is protected by the state from unlawful acts. The state is forced to take
legal means to disclose the criminal acts committed by the individuals, and the limitation of human
rights and fundamental freedoms is inevitable. For this purpose, law enforcement authorities are
granted in right to use investigation actions in conducting the prosecution. Also, law enforcement
agencies, mainly the police and prosecution office are obliged to conduct criminal proceedings
speedily but at the same time not to violate human rights. It is very important to notice that the state’s
resources allocated for the disclosure of criminal acts are limited. Each investigation of criminal acts
requested resources from the state budget.

Methodology

During the preparation of the paper, the author has used a range of methods to analyze and
assess how police investigator goes to get permission to conduct investigation action from a
management point of view and the mistakes made during the reforms in the civilian security sector.

The following research methods were used: content analysis, textual analysis, archival research,
case study; structured, semi-structured, and unstructured interviews; analytic induction, comparative
research, authors’ observation in the field; analysis of statistics.

The authors used the basic methods for data collection: primary and secondary. The collection
of primary data leads to quantitative/ empirical-analytical and qualitative/interpretative research
methods. Secondary data is data that has been previously collected or gathered. This type of data is
already available in different forms from a variety of sources — internal and external.

All data for preparing the paper have been obtained from open sources of information such as
official websites of law enforcement agencies, mainly the General Prosecution Office, the National
Police of Lithuania, and other institutions. For ex., The Parliament, from official websites of Lithuania
law enforcement agencies, media publications, and mainly through the author’s personal experience
during reforms in the civilian security sector of the Republic of Lithuania in the 2000s. It brings value
to the officials and researchers who are interested in experiences from other countries.
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The economic side of pre-trial investigative action. The example

Efficiency is doing things right; effectiveness is doing the right things.?
Peter Drucker

The author of the paper tries to attract the attention of lawmakers and top managers of law
enforcement agencies to the economic side of criminal proceedings in light of the reform in the
civilian security sector of Ukraine. How much does it cost to investigate criminal acts? How much
does it cost to conduct investigative action prescribed by the criminal procedure code?

Let’s do simple calculations on the most prevailing investigative action in a criminal
proceeding such as the interview of a witness. At first, an investigator has to find a person who has
important information on committed criminal acts, identify her or him, get information about his or
her domicile, invite him for an interview, and finally conduct an interview according to law. These
simple actions required a lot of time counted in long hours of meticulous work of an investigator
especially if a potential witness shows no eagerness to come to the police station or prosecution office
for testimony.

The procedure of conduction of each investigation action can be split into several main stages:
preparation, conduction, and evaluation stages. Each stage of a conduction investigation action
requires resources (human, material). If investigative action is not coercive it is most will be the
shorter stage for preparation to conduct investigative action.

If the prosecutor or police investigator has made a decision to use special investigation methods
for collecting information about a criminal act, the preparation stage is going to be much longer. In
that case, a lawmaker put into law additional safeguard tools to ensure a person’s privacy from law
enforcement agencies wishing to dig deeper into a person’s privacy. If a police investigator had come
to the conclusion that s/he needs to get permission to conduct a search, wiretapping, or other special
methods, he or she has to pass procedures prescribed by the code of criminal procedure of Ukraine:
to prepare documents that prove the existence of conditions, grounds, and a necessity for conduction
such actions and address it to a prosecutor who is in charge for supervision in the particular criminal
proceedings; after receiving required documents a prosecutor is going to assess the existing condition
and grounds for the conducting such actions. Finally, a prosecutor comes to the conclusion that the
investigation action meets all requirements; only after that does the prosecutor have the right to submit
an application to a court for issuing permission to conduct investigative action for example search, or
wiretapping.® It requires material and human resources. It leads to the conclusion that before planning
an investigative action the head of the unit of the police, an investigator must assess the necessity of
using the investigative action in a given situation, and other factors closely related to the event.

Lessons learned from reforms in the civilian security sector of the Republic of
Lithuania

Experience is the teacher of all things.*

Julius Caesar

The author of the paper analyzes the topic of the given research from the point of view of
information on ongoing reform in the civilian security sector.

The paper also aims at introducing the reforms of the Lithuanian criminal justice system after
the collapse of the Soviet Union. Each of the former 15 Soviet Republics gained or regained
independence. At the same time, the former Soviet republics inherited the same criminal justice
system, the legal education system, the study programs on law at law faculties and police
academies/schools, criminal procedure code, the organizational structure of the prosecution offices
and police, standard operation procedures, and job descriptions. Unfortunately, soviet ideological
provisions on the rule of law and human rights, which existed for over half of a century, have left
deep patterns in the mindsets of a lot of academic staff, and law practitioners.

Many post-soviet countries faced the following dilemma: whether to build a new criminal
justice system or just introduce new changes into already existing and functioning institutions and
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laws. Each arguing party provided arguments for and against regarding the strategy of reforming the
country’s criminal justice system and presented their action plans on how to implement it. Reforms
of the country’s criminal justice system have a direct impact on public security. Due to different
interests amongst various groups of society, some reforms faced obstacles during the implementation
phase and even caused some harm to the country’s civil security sector reform process.

The author of the paper started working in the prosecution office in 1991. Thus, he experienced
the outcomes of the reforms implemented in the Public Prosecution Office of the Republic of
Lithuania and at the same time was directly or indirectly involved in the ongoing changes in the
country’s socio-economic life, and witnessed a series of reforms in the law enforcement agencies
(mainly in the police) and saw how these reforms affected criminal justice system in the context of
the public prosecution office’s effectiveness in dealing with public prosecution. The author of the
paper presents his personal view on the mistakes made during reforms and emphasizes the good
examples of reforming the country’s civilian security sector.

The first lesson learned

The new criminal procedure code of the Republic of Lithuania came into force in 2003 after
long-lasting discussions among different working groups on the creation of the new criminal
procedure code.® It is very important to have representation in the working group from all parties
involved in criminal proceedings: defense lawyers, prosecutors, judges, academics, representatives
of different human rights organizations, and lawmakers. ©

So, fair, equal representation of all parties closely related to the civilian security sector in the
creation of new fundamental bills (for ex., a draft of a Criminal code’) is one of the prerequisites and
a guarantee for a good final product.

The second lesson learned

Proper usage of legal terminology in the lawmaking process. For example, the phrase
“operational-search activity”” does not exist and is not used in the law terminology of West European
countries and the USA. The first task for the authors of the bill is to be on the same wavelength with
practitioners and other members of society representing different groups, and parties. It allows to
decrease the level of misunderstanding amongst different groups of society, prevents from spreading
of fake news, and finally, it will ensure the high quality of the final product before it becomes valid.
For example, some groups of the society openly and widely called to abrogate the Law on operational-
search activity in Lithuania in the 2000s. The argument was that no such laws exist in democratic
countries and the above-mentioned law is just the relict of the Soviet era. The calls for the abolishment
of the Law on operational-search activity were the biggest nightmare for practitioners. How to deal
with the most dangerous crimes, how to prevent them from being committed, and how to ensure
national security? These and other questions have been raised. Even supporters of the abolishment of
this law suggested asking representatives from West European countries and the USA on operational-
search activity in their countries. Of course, due to the usage of different legal terminology, the answer
was clear — no such laws. Although, if you ask a question about the presence of law on criminal
intelligence in West European countries, the answer will be, yes, we have it.

So, the usage of proper legal terminology during the lawmaking process allows to avoid
misunderstanding among different stakeholders and is one of the prerequisites for successful civilian
security sector reforms.

The third lesson learned

The author of the paper is going to share his remarks on the importance of awareness-raising
campaigns amongst police officials, society, lawmakers, and politicians on the essence and details of
the upcoming reform in the police. Each human being meets the news of changes in his/her life
differently. The lack of a clear picture of the framework of upcoming changes at institutions creates
fertile soil for the production and spreading of various rumors, gossip, and fake news on the reform.
Some members of senior management do not want to lose their comfort zone, positions, and powers,
which they have been enjoying for many years. They can pour more fuel into the fire of
disappointment on upcoming reforms by using different methods from withholding information on
details of reforms, or interpreting it in a different way, to passing wrong messages to politicians to
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stop reform or make changes in it. Some politicians and groups of society due to different interests
can use this uncertainty for their own, narrow aims.

To sum up it, before the full-scale launch of the reform in the civilian security sector, supporters
(persons in charge of creating the frame of reform) have to launch information campaigns to deliver
messages in simple words to the target audience.

The fourth lesson learned

Each reform is a challenge not only for the initiator of the reform but also for the human being
directly or indirectly related to the area which is going to be subjected to changes. Each human being
is the biggest value and at the same time the most vulnerable part of an upcoming improvement. It
puts huge pressure on their mental health, starting from the fear to be fired or losing a position,
uncertainty, end of a comfort zone, lack of confidence especially if it is going to be mandatory to
obtain new skills, etc. Here, we are talking about the mindset of a human being. It is a vitally
important element of each reform — to change the mindset of human beings by involving them in the
construction of a reform frame, and pillars updating them on changes, and giving them a period of
time for adaptation of novelties in life.

The fifth lesson learned

Amendments to already existing laws or the introduction of a new law require a meticulous
revision of other provisions of laws, standard operation procedures, and official explanations on the
subject of changing regulations contradicting already introduced new legal regulations.

So, revision of other laws on the subject of elimination of future contradictions on the same
issues in different laws.

The sixth lesson learned

Organizational changes in the structure of the criminal police. It is characterized by the
complexity of actions that encompass not only peculiarities of criminal activities but also the
implementation of new forms of work organization in practice. The author of the paper is going to
share several remarks on work organization between police investigators and operatives/detectives.
Before launching a reform analysis must be regarding both criminal intelligence and pre-trial
investigations in police itself and outside of it, including analysis on how upcoming changes in work
organization might affect other institutions, for example, a public prosecution office.

Both internal and external reasons determined the necessity for the reform of the criminal police
system in Lithuania. The main objectives to do it were: to speed up the pre-trial investigation; to
increase the quality of collection data, to create solid grounds for better analysis of information during
the pre-trial investigation; to increase the efficiency of criminal intelligence activities, and to create
better management of human resources. Legal prerequisites for changing the form of work
organization between a police investigator (so-called specialist in criminal procedure law who
conducts pre-trial investigation) and an operative/detective who conducts operational-search
activity/criminal intelligence were laid down in the new Criminal Procedure Code of the Republic of
Lithuania.® The necessity for specialized criminal intelligence shaped a new model for conducting pre-
trial investigations and criminal intelligence activity. It is also named by the term “operational-search
activity” in Ukraine, and other Post-Soviet countries’ law terminology.

Work organization form for conduction of criminal intelligence activity in the Republic of
Lithuania based on the United Kingdom’s police model. Lithuanian Police has a structural unit on
criminal intelligence activity at the central level and at separate units at the regional level. The
separate units are located in the 10 police county police headquarters (the territory of the Republic of
Lithuania divided into 10 counties).® All former police operatives/detectives became police
investigators (if they met the requirement set up in the law).

Nowadays, two police officials: a specialist in criminal procedure law and a specialist in
criminal intelligence are always included in an official document at the start of a pre-trial investigation
as officials are granted the powers to conduct a pre-trial investigation in the particular criminal case.
The reform of work organization in the criminal police sector decreased the amount of internal
bureaucracy. For example, an investigator does not need to send a request to a detective to fulfill
some tasks. The pre-trial investigation became more effective. An investigator and former operative
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/detective are procedural officials according to the Criminal Procedure Code of Lithuania and have
equal responsibilities for the outcomes of the pre-trial investigations in criminal proceedings. Before
the reform, a police investigator before going on leave handed over the criminal cases at his/her
disposal to another investigator. Although, another official did not have strong motives for the
outcomes of the temporarily handed over criminal cases. The above-mentioned reform also facilitates
better corruption risk management in criminal police.

To sum it up, the reform of work organization in the criminal police sector by joining police
investigators and former operatives/detectives leads to increased efficiency of pre-trial investigation,
speeds up investigations, and decreases the risk for corruption.

The seventh lesson learned

During the pre-trial investigation, an operative/detective is more oriented towards arrangements
of the covert investigative actions and/or other procedural coercive measures. For example, search,
arrest, and conduction of criminal intelligence actions which do not require any approval from a line
manager, a prosecutor, or a judge. For example, collection of information from open sources, analysis
of collected information and presentation of the analysis results in the report, and conduction of an
interview with an aim to identify possible sources of information on a criminal offense. An
operative/detective does not have a mandatory requirement additionally to collect data that allows
starting a criminal proceeding. For example, 2-3 criminal cases must be started per month based on
data collected by a former operative/detective. This type of requirement is still alive in some post-
Soviet countries and remains a relict of planned economy/socialist type economy. At the same time,
it creates risks for opening criminal proceedings without sufficient grounds.

After the reform in the criminal police sector in Lithuania, activities of special criminal
intelligence units became more purposeful, clear delineation of criminal intelligence activity and pre-
trial investigation allows to arrange work in a more effective way. The workload of criminal police
units became better equalized. This form of work organization has also some disadvantages although
it is a more advanced form compared with the old form of work organization inherited from the Soviet
times. It leads to better conditions for sharing information within all police structural units, decreases
the risk of corruption during the pre-trial investigation, etc. It can be another separate topic of
research.

To sum up this part of the paper’s “lessons learned”, the author would like to finish famous
physicist Albert Einstein’s quote that “the only source of knowledge is experience.”°

Conclusions

1. The procedure of conduction each of investigative actions can be split into several main stages:
preparation, conduction, and evaluation stages. Each stage of conducting an investigation action
procedure requires resources (human, material).

2. Fair, equal representation of all parties closely related to the civilian security sector on the creation
of new fundamental bills (for example, a draft of a Criminal code) is one of the prerequisites and
a guarantee for a good final product.

3. Usage of proper legal terminology during the lawmaking process allows us to avoid
misunderstandings amongst different stakeholders.

4. An important element of each reform — is to change the mindset of human beings by involving
them in the construction of a reform frame, and pillars, updating them on changes and giving them
a period of time to adapt to novelties in life.

5. Before launching the reform in the civilian security sector, supporters (persons in charge of
creating the frame of reform) have to launch information campaigns to deliver a message on the
goal of reform, changes in simple words to the target audience.

References

! The European Convention on human rights and fundamental freedoms [interaktyvus]. [Zifiréta 2022 m. kovo 23 d.].
Prieiga per internetg: http://www.globaldetentionproject.org/fileadmin/docs/European-Convention-on-Human-
Rights.pdf.


http://www.globaldetentionproject.org/fileadmin/docs/European-Convention-on-Human-Rights.pdf
http://www.globaldetentionproject.org/fileadmin/docs/European-Convention-on-Human-Rights.pdf

11
Administrativa un Kriminala Justicija Nr. 1/2/2022

2Brainy quote. [Interaktyvus].  [ZiGréta 2022 m. geguzés 03 d.]. Prieiga per internets:
https://www.brainyquote.com/topics/effectiveness-quotes.

3 Criminal procedure code of Ukraine. [Interaktyvus]. [Ziaréta 2022 m. geguzés 03 d.]. Prieiga per interneta:
https://rm.coe.int/16802f6016, 16802f6016 (coe.int).

4 Caesar, J. [Interaktyvus]. [Ziaréta 2022 m. geguzés 03 d.]. Prieiga per interneta: Quotes about Practical experience (44
quotes) (quotemaster.org).

5 Lietuvos Respublikos baudZiamojo proceso kodeksas. Valstybés Zinios, 2002-04-09, Nr. 37-1341.

& Ancelis, P. 10 years since the adoption of the code of criminal procedure of the Republic of Lithuania: theoretical and
practical problems in the pre-trial stage. Moksliniy straipsniy rinkinys. Visuomenés saugumas ir vie$oji tvarka, 2013
(10), p. 4-16.

" Lietuvos Respublikos baudZiamasis kodeksas. Valstybés Zinios, 2000-10-25, Nr. 89-2741.

8 Lietuvos Respublikos baudZiamojo proceso kodeksas. Valstybés Zinios, 2002-04-09, Nr. 37-1341.

® Navickiene, Z., Sileris, E. Overview of the present criminal police reform in Lithuania: from structural changes towards
efficiency of activities. Moksliniy straipsniy rinkinys. Visuomenés saugumas ir vie$oji tvarka, 2015 (15), p. 97-114.

10 Quotes about practical experience. [Interaktyvus]. [Zidiréta 2022 m. geguzés 12 d.]. Prieiga per interneta: Quotes about
Practical experience (44 quotes) (quotemaster.org).

AHHOTaNUsA

Heotrbemiemoii coctaBmsitomield 4actbio 3(PQPEKTUBHOTO A0CYyAeOHOTO paccieloBaHUsS
SIBJIIFOTCS HE TOJIBKO CJIEIACTBEHHBIE JEUCTBHUSA, MPEAYCMOTPEHHBIE YIOJIOBHO-IIPOLIECCYAIbHBIM
3aKOHOAATETHCTBOM, KBAIM(UKAIIMS ClieoBaTeNeii, IPOKYpPOPOB, HO U MPOLIECCyalbHBIN MOPSA0K
WX MPOBEACHUS. B cTaThe aHATM3UPYIOTCS BOMPOCHI 3(H(HEKTUBHOCTH TaKWUX JIEHCTBUH, HAIPUMED,
MOJIy4E€HUE pa3pelleHrs Ha Takue JIEHCTBUS KaK OOBICK, CKPBITOE HAOJIOJEHHE, MPOCIyIINBaHNUE
TeleOHHBIX Pa3roBOpPOB. Llenbio HcciaenoBaHus SIBISICTCS JIOBEACHHE 10 IMUPOKOW ayTUTOPHH
BXHOCTU YIOpPAaBIEHUS pecypcamMH (MaTepHallbHbIMH, (PUHAHCOBBIMH, YEIOBEYECKUMH) s
MOJTyYCHUS PAa3pelICHUs Ha TIPOBEJCHIE OOBICKA WIIM MPOCTYIIMBAHMS TEJICPOHHBIX Pa3rOBOPOB B
X0JIe J0CyAeOHOTOo ClIeCTBUS. TakKe aBTOPOM B CTaThe BBISBICHBI MPENSTCTBUS, HEAOPA3yMEHHUS,
JOMYIIEHHbIE OMMOKH TMepe]] HauyajaoM M BO BpeMsl POBEACHHs pedopM B CEKTOpPE IPaskIaHCKOM
6e3omacHoctu JlutoBckoii PecriyOnuku. ABTOp 3TOM CTaThU, yYACTHHUK BBIMICYTIOMSHYTHIX pedopM,
MPEACTABIISIET CBOU OIBIT, HA3BAHHBIN B 3TOM CTaThe “‘U3BICYEHHBIMH YPOKAMU .
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Abstract

The spread of Covid-19 virus infection, in 2020 Latvian legislator adopted several legal norms
expanding the possibilities of courts to hear the case in written proceedings or videoconferencing at
the expense of restrictions to the oral hearing in presence of the parties. The authors argue why the
application of these restrictions, set out in the Covid-19 Infection Control Act (in Latvian — “Covid-
19 infekcijas izplatibas parvaldibas likums”) may result in human rights violations, and make
suggestions for better regulation so that the fight to protect public health is not conducted at the
expense of unreasonable restrictions on the right to a fair trial and privacy.

Keywords: Covid-19, litigation, oral hearing, the right to defence, the right to legal counsel,
the principle of publicity.

levads

Saistiba ar Covid-19 virusa infekcijas izplatibas ierobezoSanai nepiecieSamajiem pulcéSanas
ierobezojumiem 2020. gada Latvijas likumdev€js pienéma vairakas tiesibu normas, kas paplasina
tiesu iesp&jas izskatit lietu rakstveida procesa vai videokonferencé uz mutvardu sédes klatbiitne
ierobezojumu rékina.

S raksta uzdevums ir izvértét Covid-19 infekcijas izplatibas parvaldibas likuma (turpmak —
Covid-19 likums) noteikto tiesas procesa klatienes mutvardu formas ierobezojumu un piemé&rosanas
prakses atbilstibu Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas noteikumiem, jo
seviski tiestbam uz taisnigu tiesu un privatas dzives un korespondences aizsardzibu. Petijuma merkis
ir identificet, vai Covid-19 likuma regul&ums un ta praktiska piemérosana tiesu institlicijas var radit
nepamatotus cilvéktiesibu aizskarumus, kadas situacijas Sadi aizskarumi rodas un kas butu
neatliekami darams, lai §adu aizskarumu iesp&jamibu mazinatu.

Pétijums veikts péc formali dogmatiskas metodes, analiz&jot Covid-19 likuma normas Eiropas
Cilvektiesibu tiesas judikattiras atzinu konteksta un izvértgjot So normu pieméerosanas praksi Latvijas
tiesas.

1. lerobeZojumu raksturs un spéka esamibas periods

Procesualo darbibu veikSanai, mutvardu sazinai starp tiesu un lietas dalibniekiem, izmantojot
tehniskos lidzeklus (telefona konference, video konference), jau pirms min&to Covid-19 likuma
grozijumu pienemsanas bija iespgjama. Piem&ram, attieciba uz visam procesualajam darbibam, to
pielava Kriminalprocesa likuma (turpmak — KPL)! 140. pants?. Lidzigs regulgjums pastav ari
civilprocesa, administrativaja procesa un administrativo parkapumu procesa.* Tomeér lidzSingjais
regulgjums galvenokart bija versts uz atseviSsku procesualo darbibu nodroSinaSanu procesualas
ekonomijas noliika, nevis pilnigi visa tiesvedibas procesa parcelSanu virtualaja vidé. Nozimigs
apstaklis — attalinata sazina parasti notiek starp divam tiesam vai starp tiesu un attalinatai sazinai
speciali aprikotu vietu, izmantojot speciali tam paredzetu programmnodroSinajumu. Vieta, kur

* Civilprocesa likuma (turpmak — CPL) ir paredz€ta iesp€ja nopratinat liecinieku vai ekspertu, izmantojot
videokonferenci tiesa p&c personas atrasanas vietas vai §im noliikam speciali aprikota vieta (CPL 108. panta 2. dalaun122.
panta 1. dala), bet atsevisSkos gadijumus arf citas personas, t.sk. puses var piedalities lietas iztiesasana attalinati (CPL 149.
panta 5. dala). ArT Administrativa procesa likuma (tuarpmak — APL) un Administrativas atbildibas likuma (turpmak —
AAL) paredzetas tiesas (tiesnesa) tiesibas noteikt procesualas darbibas veikSanu izmantojot videokonferenci, ja procesa
dalibnieks, liecinieks vai eksperts tiesas sedes laika atrodas cita vietd un nevar ierasties tiesas sédes norises vieta (APL
205. panta 7. dala, AAL 198. panta 5. dala)
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neatradas procesa virzitajs, tika noziméta procesa virzitaja speciali pilnvarota persona, kuras
uzdevums cita starpa ir parbaudit to personu identitati, kuras piedalas procesualaja darbiba, bet
neatrodas ar procesa virzitaju viena telpa (KPL 140. panta 5. dala).

2020. gada 18. decembri Saeima pienéma grozijumus Covid-19 likuma, ar kuriem tika veikti
grozijumi un papildinajumi minéta likuma 10. un 12. panta, ka arT likums papildinats ar jaunu 10.
pantu.® So 2020. gada 23. decembri spéka stajuos normu batiba ir §ada: (a) Tiesam tiek dotas
pilnvaras daudz plasakai rakstveida procesa piclictoSanai civillietas, administrativajas lietas,
administrativo parkapumu lietas un kriminallietas ar atrunu — ja iesp&jams nodroSinat lietas
dalibnieku procesualo tiesibu ievérosanu; (b) Mutvardu tiesas procesu primari nodro$ina, izmantojot
videokonferenci; (c) Lietu izskatiS8ana mutvardu procesa klatieng notiek, ja lietas izskatiSanu nav
iesp&jams nodroSinat rakstveida vai, izmantojot videokonferenci. Tadéjadi procesualajas tiesibas tika
leviesta jauna tiesas procesa forma — mutvardu process, kura visi lietas dalibnieki piedalas attalinati.
2021. gada 25. marta Covid-19 likums tika papildinats vél ar divam tiesas procesu ietekmé&josam
normam, proti, likuma 10.% pants paredz, ka ieslodzijuma vieta eso$as personas dalibu pirmstiesas
kriminalprocesa izmekl&Sanas darbibas nodrosina, primari izmantojot videokonferenci, ka art likuma
13.! pants paredz, ka tiesas pakalpojumi tiek sniegti attalinati, bet klatieng tikai tad, ja tas nav
iesp&jams vai ir biitiski apgriitinats, ar tiesas priek3§sédétaja atlauju.?

Atskiriba no “parasta” mutvardu procesa, izskatot lietu attalinati, tiesnesi un lietas dalibnieki
neatrodas vienuviet, bet sazinas ar videokonferences palidzibu. Praksé parasti attalinatai sazinai
izmanto to programmnodrosinajumu, kas ir attiecigas tiesas riciba, lietas dalibniekiem piedavajot
sazinaties Microsoft Teams, Zoom vai Webex Cisco platforma. Lictas dalibnieki pieslédzas viesa
(quest) statusa, kas primari paredz kopgju sazinu, nodrosinot visu konferences dalibnieku skanu un
att€lu, ikviena tiesas sédes dalibnieka datora vai citas viedierices ekrana. Individualus, aizsargatus
sazinas kanalus, kas lautu advokatam tiesas sédes norises laika, citiem sédes dalibniekiem neredzot
un nedzirdot sazinaties ar klientu, kas tiesas sédé piedalas no citas vietas (pieméram, atrodas
pirmstiesas ieslodzijuma vietd), $obrid tiesvediba lietotajam platformam nav.> Lidz ar to nav
iespgjams pilniba kontrol€t, vai treSas personas ar varbiitg§jiem negodpratigiem noliikiem varétu
piekllt Sai sazinai noliika to partvert vai izmainit. Par $adu sazinas kanalu (ne)droSumu netiesi
vertdjumu jau izteicis pats likumdevajs. Proti, saskana ar Covid-19 likuma 10.! panta otro dalu lietas,
kas satur valsts noslépuma objektu, videokonferences rezima neizskata.

Citu personu — tiesas sédes klausitaju — piekluve atklatai tiesas sédei, kas tiek noturéta
videokonferences rezima nav paredzg&ta, ka arT atklato tiesu s€zu norises straumésana interneta, audio
vai video ieraksti patlaban nav publiski pieejami.

2. Ietekméto personu loks

Piemérojot Covid-19 likuma specialo regul&jumu, var tikt aizskarta jebkura persona, kura ir
tiesu sisttmas klients. Kriminalprocesa gaita cilvektiesibas tiek ietekmétas viskrasak.
Kriminalprocesa iesaistito personu daudzumu raksturo $adi Latvijas Centralas statistikas parvaldes
apkopotie dati: 2020. gada apstidz&to personu skaits bija 9233, 2019. gada — 9408; personas ar cietusa
statusu: 2020. gada — 9644; 2019. gada — 10127.% Papildu min&tajiem kriminalprocesa piedalas ari
citas personas, kuru tiesibas un intereses procesa gaita var tikt aizskartas, pieméram, kriminalprocesa
aizskartas mantas Tpasnieks (KPL 111.! pants). Ne velti Kriminalprocesa likums paredz, ka ikvienai
kriminalprocesa iesaistitajai personai ir tiesibas uz advokata juridisko palidzibu (KPL 112. panta
1. dala). Tatad Covid-19 likuma grozijumi aizskar pietickami plasa personu loka pamattiesibas. Gan
videokonferences reZims, gan rakstveida process ir attalinats process, kas prasa noteiktas zinaSanas,
tehniskas prasmes un iemanas no procesa iesaistitas personas, ka ari labu tehnisko nodrosinajumu
(dators, programmu nodrosinajums, jaudigs interneta pieslégums). Tas rada netiesu diskriminaciju,
padarot tiesas pieejamibu atkarigu no personas izglitibas [imena un mantiska stavokla. Mingtais pasi
krasi izpauzas attieciba uz tiem procesa dalibniekiem, Kuri lietas izskatiSana parstav sevi pasi.
Neparzinot lietas izskatiSanas kartibu tiesas, persona nevar efektivi istenot savas tiesibas, jo traucé
intelektualo, praktisko, emocionalo un atticksmes barjeru esamiba.’
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3. IerobeZojumu ietekme uz cilvéka pamattiesibam

Iepazistoties ar 2020. gada 18. decembri pienemto Covid-19 likuma grozijumu pienemsanas
gaitu, var secinat, ka likumprojekta ierosinatajs ir apsveris piedavato grozijumu ietekmi uz Eiropas
Cilveka tiestbu un pamatbrivibu aizsardzibas konvencijas (turpmak — ECK) 6. panta garantétajam
tiestbam uz taisnigu tiesu realizacijas iesp&jam, tostarp vérSot Saeimas uzmanibu uz tadiem aspektiem
ka — atklatums gan aizsarga procesa dalibniekus no lietas iztiesasanas slepeniba, gan ar1, nemot véra
procesa redzamibu (visibility), vairo sabiedribas uzticibu tiesu varai.® Tomér uzreiz pec tam tiek taisits
parsteidzigs secinajums, ka lietas iztiesa$ana videokonferences rezima nekadus riskus neradot.® Sim
apgalvojumam tomér pilniba piekrist nevar. Ka noradijusi Eiropas Cilvéktiesibu tiesa (turpmak
teksta — “ECT”), lietas izskatiSana videokonferences rezima nav per se nesavietojama ar lietas godigu
aizskart un arT aizskar lietas dalibnieku cilvéktiesibas.

Pirmkart, tiek aizskartas Latvijas Republikas Satversmes 92. panta ceturtaja teikuma un ECK
6. panta pirmaja dala un tresas dalas c. punkta garant&tas tiesibas uz kvalifictu juridisko palidzibu.
Ja advokats bez citas personas uzraudzibas nevar apspriesties ar savu klientu un sanemt no vina
konfidencialus noradijumus, vina palidziba lielakoties zaudg lietderibu.!! Ka netaisnigs ierobezojums
var darboties arT laika limiti, kas tiek noteikti apsiidz&ta sazinai ar advokatu.'? Tapéc, pieméram, ECT
praks¢ atzits, ka tiesas pieskirtas 15 miniites pirms apelacijas tiesas sédes, lai apspriestos ar no jauna
nozimé&tu valsts aizstavi, nav pietiekamas tiesibu Uz aizstavibu efektivai realizacijai.'®

Otrkart, tiesibas uz personas privatas dzives un korespondences aizsardzibu, kas jo pasi ir
svariga advokata un klienta attiecibas, jo lauj klientam pienemt informétus 1€mumus par savu
personigo dzivi, jo nereti advokatam atklatais satur loti personisku un sensitivu informaciju.*

Treskart, ECK 6. panta pirma dala paredz ar1 tiesibas uz atklatu lietas izskatiSanu ka nozimigu
taisnigas tiesas elementu, no ka atkapes pielaujamas tikai izngmuma gadfjumos.®®

Ceturtkart, neskatoties uz iepriekSming&to, noteiktos gadijumos ECK 6. panta pirma dala taisni
pieprasa, lai lietu iztiesatu slégta s€éde, pieméram, bet ne tikai, lai nodrosinatu liecinieku drosibu vai
privatas dzives neaizskaramibu, nodroSinatu brivu informacijas un viedoklu apmainu, bet lai
sasniegtu taisnigu risindjumu.’® Tas nozimg, ka valstij javeic pozitivas darbibas, lai pasargatu slégtas
tiesas sédes no treSo personu iejaukSanas. Jaatzimé, ka Covid-19 likuma noteikto ierobezojumu
ietekme rodas nevis pienemta regul&juma dé] ka tada (objektivajam tiesibam), bet gan nepietiekamas
§1 regul€juma detalizacijas, un dazos gadijumos arT aplamas tiesibu normu interpretacijas rezultata.
Abos gadijumos ECK konteksta tomér var runat par valsts pozitiva pienakuma — nodroSinat
cilvektiesibu Tstenosanu — neizpildi. Cilvektiesibu parkapumu veido nevis valsts pienemta objektivo
tiesbu norma per se, bet normu piemérosanas rezultata raditais kaitgjums.’

4. Tipiski Covid -19 likuma normu piemérosanas raditie tiesibu aizskarumi
4.1. Nepamatoti piemérots rakstveida process

Covid-19 likuma 12. panta pirma dala paredz apelacijas instances tiesai kompetenci izvertet,
vai konkréetaja lieta var piemérot rakstveida procesu, art gadijumos, kas nav min&ti KPL. Prokurors
vai persona, kuras intereses un tiesibas stidziba vai protests aizskar, var izteikt motivétu ligumu lietu
izskatit mutvardu procesa.

ECK 6. panta pirmaja dala nostiprinatas tiesibas uz lietas publisku izskatiSanu nepiecieSami
ieklauj ar tiesibas uz mutvardu procesu.'® Sis tiesibas nav absolitas. Ta¢u gadijuma, ja lietas pareizai
izspriesanai Ir nepiecieSama liecibu izvértésana noliika noteikt apstidz&ta vainu vai nevainigumu
(anglu val. — fresh examination of the evidence or a reassessment of the defendant’s guilt or
innocence), to var izvertét vienigi mutvardu procesa.'® Abas 11dz §im izsludinatajas arkartas situacijas
Latvija saskana ar ECK 15. pantu veica dal&ju pagaidu atkapsanos no ECK paredzgtajam saistibam.
Tomér neviena no atkapSanas periodiem netika pazinota atkapSanas no ECK 6. panta paredz€tajam
saistibam.?°

Neskatoties uz minéto, vairakas 2021. gada Senata Kriminallietu departamenta izskatitajas
lietas, kuras apstdzetie vai vinu aizstavji liidza apelacijas tiesu nozimét lietas izskatiSanu mutvardu
procesa, lai nopratinatu lieciniekus, ar kuru liecibam var€tu pieradit apstdzéta nevainigumu,
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apelacijas instances tiesa lietu tomér izskatija rakstveida, bet Senats atzina to par pareizu. Piem&ram,
lieta, par ko pienemts Senata Kriminallietu departamenta ricibas sédes [émums Nr. SKK-320/2021,
apsudzetais bija lidzis mutvardu procesu, lai nopratinatu liecinieku, kura liecibas apstidzeta ieskata
varétu apstiprinat apsiidz€tajam inkrimin€ta nodarfjuma subjektivas puses (nodoma) neesamibu.
Senats, atsakot ierosinat kasacijas tiesvedibu, noradija, ka tiesai nav saistoSs procesa iesaistito
personu viedoklis par kada konkréta pieradijuma iegiSanas nepiecieSamibu. Savukart, lieta, par ko
pienemts Senata Kriminallietu departamenta ricibas sédes lemums Nr. SKK-347/2021, apsudzeta
aizstavis ludza mutvardu procesu, lai atkartoti nopratinatu liecinieci, pret kuru pirmas instances tiesa
pienéma blakus Iémumu par apzinati nepatiesas liecibas konstataciju. Ar1 $aja gadijuma Senats atzina
apelacijas instances 1émumu lietu skatit rakstveida procesa par tiesisku.?

4.2. Lietas attalinata izskatiSana Kka tiesibu uz aizstavibu ierobeZojuma célonis

Pandémijas apstaklos pasi ir cietusi advokata-klienta sazinas iesp&ja un konfidencialitate.
Pedgja laika biezi piedzivota situacija — izmekl€Sanas tiesnesis vai tiesa pieme&roja apcietinajumu, un
péc noteikta termina ir pienakums parskatit piemeroto drosibas Iidzekli (KPL 281. panta 4. dala, ECK
5. panta 4. dala). Klientam, atrodoties tada ieslodzijuma vieta, kura izsludinata Covid-19 karantina,

ir liegta iesp&ja tikties ar advokatu klatieng. Konsultacija pa telefonu (Covid-19 likuma 12. panta 1.3
dala) $ados gadijumos var nebiit pietickama, jo, pirmkart, nepastav iesp€ja konsultacijas laika uzradit
lietas izlemSana nozimigu dokumentu vai citu rakstisku informaciju un, otrkart, iztrukst sazinas
neverbalais vizualais elements (sarunas partnera attéls, mimika, Zesti), no ka var uzzinat juridiskas
palidzibas sniegSanai butisku informaciju. Savukart, videokonferences rezima ar klientu sazinaties
nav iesp&jams, jo nepastav atsevisks, tehniski konfidencials sazinas kanals, kas atbilstu Latvijas
Republikas Advokattiras likuma 6. panta otras dalas 3. un 4. punkta prasibam. Nesanemot no klienta
pilnigu informaciju un instrukcijas, aizstavis ir spiests spelét “aklas vistinas” ar procesa virzitaju, jo
pedgjam ir daudz plasakas zinasanas par lietas apstakliem. Tada veida tiek izjaukta aizstavibas un
apsiidzibas puses procesualo iesp&ju vienlidziba (the principle of equality of arms).?? So aizskarumu
blitu iesp&jams noverst, izstradajot noteiktu droSibas protokolu un tehniskas iespgjas klienta
konfidencialai sazinai ar advokatu no apcietinajuma vai ieslodzijuma vietas.

4.3. Lietas dalibnieku autentifikacijas un informacijas aizsardziba

Krizes situacijas ka viens no valsts parvaldibas pamatuzdevumiem ir organizét konkrétu, vitalu,
valstiski svarigu funkciju veikSanu noteikta vide. Krizes situacija par virsuzdevumu tiek izsludinats
valstiski svarigu funkciju ievieSanas atrums, biitiski mazinot droSibas komponentes ietekmi uz
sasniedzamo merki.

Savlaicigi neverSot pienacigu uzmanibu autentifikacijas un informacijas aizsardzibai, tiek raditi
apstakli jauna fenomena uzplaukumam e-vide. Sobrid $adai paradibai ir dots nosaukums —
“dzilviltojums” (deep fake).

Sadi gadfjumi atstaj graujosu iespaidu gan uz valsts institiiciju reputaciju, gan atseviskiem
individiem, jo, ka zinams, viens attéls ir vairak vérts neka tiksto§ vardu.?® Identiska situacija, ka
attalinata tiesas s€de par lietas dalibnieku uzdodas cita persona, tehniski ir iesp€jama un pilnigi reala.
Uzaicinajumi uz attalinatam tiesas s€dém ar pieslégSanas saiti un autorizacijas kodu lietas
dalibniekiem tiek siititi pa elektronisko pastu bez jebkadas informacijas $ifréSanas,?* tapec 3o
informaciju ir viegli partvert. PieslégusSos lietas dalibnieku identitate tiek parbaudita, vienigi
salidzinot lietas dalibnieka ieprieks iesttitas personu apliecinoSa dokumenta kopija redzamo personas
fotografiju ar tiesnesa datora ekrana redzamo lietas dalibnieka att€lu. Rodas jautajums — ja reiz valsts
ir ter&jusi nozimigus lidzeklus, izveidojot valsts pakalpojumu portalu ar droSas autentifikacijas
iesp&ju, izmantojot kvalificétu elektronisko parakstu vai maksajumu pakalpojumu sniedzgju
autorizacijas rikus**, tad kapéc $is drosas autentifikacijas metodes netiek izmantotas tiesas sédes
dalibnieku autentifikacijai?

** Piem., sk. Latvijas valsts e-pakalpojumu portala, https:/latvija.lv (skatits 27.09.2021.).
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Sada situacija nav neiespgjama ar slegtas tiesas sédgs, kas notiek videokonferences rezima. Ta
ka tiesas sézu protokola nav video attéla ieraksta komponenta, tas izslédz iesp&ju specialistiem
novertet, ir vai nav bijuSas nelikumigas darbibas (deep fake) ar tiesas procesa vajadzibam parraidito
videosignalu. Slegtas tiesas s€des nosaka, piem&ram, lai aizsargatu personu privatas dzives un
korespondences noslépumu, komercnoslépumu, aizsargatu ierobezotas pieejamibas informaciju,
nodros$inatu personu specialo procesualo aizsardzibu kriminalprocesa, tapéc slegtajam tiesas seédém
bitu jaizveido droSs sazinas protokols, kas garant€ ne tikai drosu lietas dalibnieka autentifikaciju, bet
ar1 parraiditas informacijas SifréSanu.

Kopsavilkums

1. Piemérojot Covid-19 infekcijas izplatibas parvaldibas likuma reguléjumu par rakstveida procesa
pielietojuma paplasinasanu un mutvardu klatienes procesa primaru atvieto$anu ar lietas izskatiSanu
videokonferences rezima, neievérojot ECT judikatiiras atzinas, var izraisit ECK 5. panta
ceturtas dalas, ka ar1 6. un 8. panta garant&to cilvéktiesibu aizskarumu.

2. Lietas izskatiSana rakstveida procesa kriminallietas apelacijas instancg, balstoties uz Covid-19
infekcijas izplatibas parvaldibas likuma 12. panta pirmaja dala pieskirto pilnvarojumu, tiek
piemérota plasak, neka to pielauj ECK 6. pants. Senats So praksi attaisno ar argumentu, ka tiesai
nav saistoSs procesa iesaistito personu viedoklis par kada konkréta pieradijuma iegiiSanas
nepiecieSamibu.

3. Gan videokonferences rezims, gan rakstveida process ir attalinats process, kas prasa noteiktas
zinaSanas un tehniskas prasmes no procesa iesaistitas personas, ka ari labu tehnisko
nodro$inajumu. Ja valsts nenodroSina kompensgjosSus mehanismus, notiek privatpersonu netiesa
diskriminacija, proti, tiesas pieejamiba kliist atkariga no personu izglitibas [imena un/vai mantiska
stavokla.

4. Tiesu darba izmantotie videokonferencu tehniskie risinajumi patlaban nenodrosina droSu sazinas
kanalu un uzticamu lietas dalibnieka autentifikaciju.

5. Lietu iztiesasanas videokonferencé norises primarai fiksé$anas metodei jabut skanas un attéla
ierakstam.

6. Lai nodrosinatu ECK 6. panta pirmas un tresas dalas c. punkta garant€to tiesibu Uz aizstavibu
efektivu 1istenoSanu parvietoSanas un pulc€Sanas ierobeZojumu apstaklos, nepiecieSama
konfidencialitati nodroSinoSa videokonferences rika ievieSana, ko sava profesionalaja darbiba
izmantotu zverinati advokati, sniedzot juridisko palidzibu tiesa un pirmstiesas kriminalprocesa.

7. Attieciba uz atklatam lietam, ko tiesas izskata videokonferences rezima, lai nodrosinatu lietas
izskatiSanas atklatuma principa ievéroSanu sabalanséti ar lietas dalibnieku privatas dzives
aizsardzibu, bitu nepiecieSams tads reguléjums, kas paredz atklato tiesas sézu norises audio
straum&Sanu, tehniski nodroSinot strauméta materiala kop€Sanas ierobezojumus.
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AHoOTanMsA

B cBs31 ¢ HEOOXOMMOCTBIO OIpaHUYUTh pacrpocTpaHeHue BupycHoi nnpekuuu Covid-19 B
2020 roxy JlaTBmiickmii 3aKOHOJATENb TPHHSI HECKOJIBKO TPABOBBIX HOPM, PACIIUPSIONINX
BO3MOXKHOCTH CyJa paccMOTpeThb JeJI0 B IHCBMEHHOM IpOLlecCe MM  IOCPEICTBOM
BUJICOKOH(EPEHIINN, 3a0JHO CyXas MPUMEHEHHWE YCTHOTO CIyIIaHWs B TMPHCYTCTBUU CTOPOH.
ABTOpBI TOKa3bIBAIOT, MOYEMY IPHUMEHEHHE OrpaHUYEHHH, IOCTAaHOBJICHHBIX B 3aKoHE 00
ynpasienun pacrnpoctpanenust uHpekimuu Covid-19 (mar. — Covid-19 infekcijas izplatibas
parvaldibas likums) MOXeT IPUBECTH K HApYIIEHUSAM IPaB YeJIOBEKa, a TAKKE JAOT MPEIIOKEHHS
JUIsi  cOaTaHCUPOBAHHOTO PETYJIHPOBaHMS, YTOObI OopbOa 3a OOIIECTBEHHOE 3J0POBHE HE
OCYLIECTBIISUIACh Ha CYET HEOINpPaBJAHHOTO OrPAaHMYEHHUs OCHOBHBIX IIpaB uYeJlOBEKa K
CTIpaBeIIIMBOMY CyIeOHOMY pa30MpaTebCTBY U TIpaBa Ha HEMPUKOCHOBEHHOCTh YaCTHOW YKH3HH.

Kawuessie cioBa: Covid-19, cyneOHbIi mpoliecc, yCTHOE CIyIIaHWE, MPaBO Ha 3alIHTY,
MPaBO HA a/IBOKATa, MPUHIIUT TITACHOCTH.
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Abstract

The article is devoted to the topical issue of the theory and practice of criminal procedure: the
analysis of the problems of the legal regulation of procedural coercive measures - detention and
arrest. The authors outline both the constitutional framework of both procedural means and the
topicalities of their legal regulation, and also summarize the directives of the Council of Europe and
the Parliament. The problem of terms of detention and their review has been defined, guarantees of
the rights of detained persons, incl. guarantees of the rights of minor children.

At the end of the article, the conclusions and some proposals for the improvement of the legal
framework in the Latvian Criminal Procedure Law and the Criminal Procedure Code of the Russian
Federation are summarized.

Key words: accused, criminal procedure, Criminal Procedure Code, Criminal Procedure Law,
detention, desicion, European countries, judge, human rights, pre-trial detention.

BBenenue

B xone yroioBHOTO CyAOINpOM3BOJICTBA B €BPOMEUCKUX TOCYJAapCTBAX MOTYT MPUMEHSATHCS
PA3IIMYIHBIC MEPBI TOCYAAPCTBECHHOT'O MIPHUHYXKICHUS, K KOTOPBIM, B HaCTHOCTH, OTHOCATCSA YTOJIOBHO-
MpoLIecCyanbHOE 3a/ep)KaHMe U 3aKIIOYEeHHe TMOJA CTpaxy. [IpuMeHeHue O3TUX Mep BIEYeT
(1)aKTI/I‘-I€CKO€ JIMIICHUC CBO60I[BI HHAUWBHAA, €€ HC MIPU3HAHHOI'O CYIOM BMHOBHBIM B COBCPIICHHUN
npectyruieHus. ['ocynapcTBa BBIHYXKICHBI NPUMEHATH 3TH M JPYTHE Mepbl MPOIECCyaTbHOTO
IMPHUHYXJACHUA B UHTCPECAX O6HI€CTBa AJId CACPKUBAHUA IPECTYITHOCTHU, HCAOIMMYIICHUS COBCPIICHUA
HOBBIX TMPECTYIUICHUN U MPHU yCIOBUU COOJIOJCHHS] HOPM IpaBa U TOTO, YTO MPUMEHEHUE WHOTO
CpeJICTBa MPOIECCYATbHOTO MPUHYKACHUS, HE CBS3aHHOTO C JIMIICHHUEM CBOOOMBI, U TEM CaMbIM
MEHee OrpaHMYHUBAIOIee IMpaBa YEJIOBEKa, HE TMPEACTABIACTCS BO3MOXKHBIM. M30panue u
MIPUMEHEHUE Mep MPUHYKICHUS, CBSI3aHHBIX C JIMIIEHUEM CBOOOJIBI, B psje ciydaeB (K MpUMeEpY,
COBEpIIICHHE JUIIOM HACHUJIHCTBEHHOTO MPECTYIUICHHUS) MOXKET SIBISTHCS HE TOJIBKO 3aKOHHBIM U
000CHOBaHHBIM, HO U HEOOXOAUMBIM JIJIsl 3AIIUTHI TIPAB OOIIECTBA HA OE30TTaCHOCTD.

Bwmecre ¢ Tem, cyliecTBYIOT PUCKU HapyIICHUS MIPaB YeIoBeKa Mpy MPUMEHEHUH 3a/Iep KaHus
" 3aKJIOYCHUA oA CTpaxy, U TOrJa JaHHBIC MCPBI MMPOUCCCYAIBHOTO MPUHYXKIACHUA MOTYT UMCTh
[EJTH He TOJBKO MPEAYPEKICHIS COBEPILICHUS HOBBIX MPECTYIUICHUH U UX MIPECEUEHUs], HO U LIEJIH,
HE CBs3aHHBIX C 3THM, B YAaCTHOCTH, IIOJUTHUYCCKHC, SKOHOMUHNYCCKUE U HHBIC. Takum 06pa30M,
CYIIECTBYIOT PHCKH 3JOYMOTPEONICHUSI CIY>KEOHBIM TOJOXKEHHEM CO CTOPOHBI OTJENIbHBIX
COTPYJIHUKOB CIICJICTBHS, MPOKYpPOpoB, cyned. HeoOXoIuMo OTMETHTh, 4YTO 3JIOYIOTpeOJICHHE
apecToM SIBIISIETCSI CAMBIM PaCIPOCTPAHEHHBIM HapYIICHHEM IpaB yesioBeka B Mupe. CyIecTBYIOT U
PUCKU NPUHATUA HEOOBEKTUBHOTO pemiCHuA IJ1d Cy,)ICfI, B 3aaa4y KOTOPBIX BXOAUT ITPaBOMCPHOC
MPUMEHEHHE MEpbI MPEeceYeHHs, Cy/bl HE BCErJa MOTYT OTKa3aTh B CTPEMIICHUU COTPYIHHUKOB
CJICACTBECHHBIX y‘-Ipe)K)IeHI/II\/'I 3aKJIFOYUTH JIMIO OO CTPAXKY. HpI/IMeHeHI/Ie 3aACPKaAHUA, 3aKIFOYCHUA

* B 0auHoul cmambe nOHAmMuUe «3aKoYeHue nod Cmpaxicy» uUcnoib3yemcs 01s 0003HaA4eHUs ocpanHudenus co0o00vl 8
8ude npoyeccyanvro2o 3adepiicanus (1am. — aizturéSana) u mepvl npeceuenus — apecm (1am. — apcietindjums). /Apum.
agm./.
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IIOJ] CTPaXy B A€ CIy4aeB MOXKET ObITh CBSI3aHO CO CTENEHBIO Pa3BUTHsI PABOBOTO IOCYJapCTBa,
YBaKEHHSI K 3aKOHY, COOJIIO/ICHIEM MTPUHIUIIA BEPXOBEHCTBA IIpaBa.

Ienp uccnenoBaHMs 3aKJIIOYAETCS B BBIABICHUU HOPM, CIIOCOOCTBYIOIIMX HEIOIYIIECHHIO
HapyIIEHUH MpaB JTMYHOCTH MPU MPUMEHEHUH MEp MPHUHYKICHHS, BICKYIIHNX JUIIeHuEe cBoOoabl. B
XOZIe HCCIIE[IOBAaHMs IPEJCTABIACTCS LEIecOO0pa3HbIM H3y4YeHUE KaK KOJU(PHIMPOBAHHOIO
3aKOHOJATEIbCTBA, TAK U U3YyUEHHUE OT/IEIbHBIX 3aKOHOB, PErVIAMEHTUPYIOLINX AESITEIbHOCTh CY/I0B,
IIPOKYpPaTypsl, IOJIMLIAHN, aJBOKATYPbl, A AIMUHUCTPALIMA MECT COAEP KAHUS IO CTPAXKEH, CBA3AHHBIX
C UX JEUCTBUSAMH B X0Ji€¢ U30paHMs U NMPUMEHEHUS 3aJepKaHUs U 3aKJIFOUEHUS MO CTPaxy. DTO
MO’KEeT HauboJiee MOIHO OTPA3UTh CYIIIHOCTb UCCIIENYyEeMOI POOIIEMBI.

3amaun uccieaoBaHus: 0000IIUTE TPABOBOE PETYIUPOBAHKE 3a/ICPKAHMS M 3aKITFOUEHUS 0]
CTpaXXy B HOpMaTHBHBIX [TPaBOBbIX akTax JlaTBuu, Poccuu, a Takske B HOpMaTUBHBIX ITPABOBBIX aKTaX
HEKOTOPBIX IPYTUX €BPOMNEUCKUX CTpPaH; aKTyaJH3UpOBaTh MpoOIeMy PUCKOB oOecrieueHHs IpaB
YeJI0OBEKa IIPU MPUMEHEHHUHN 3aKJIFOUEHUS IO CTPaXy U 3aJepiKaHusl.

OOBEKTOM HCCIEOBAaHUS SBJSIETCS IPABOBOE PETYJIMPOBAaHHE MeEp MpPOIecCyalTbHOrO
IIPUHYXACHUS —3aKI0YEHHS II0]] CTPa)Ky B YTOJIOBHBIX IIPOLIECCAX EBPONEHCKUX CTPAH U CBSI3aHHBIC
C 9TUM MPOOJIEeMBI TIpaBa Ha CBOOOTY M JIMYHYIO HEIPUKOCHOBEHHOCTb.

[IpenMer wuccienoBaHUsA: H3YYEHHE 3aKOHOMEPHOCTEM perjaMeHTalMd W IPUMEHEHUs
3aJlepyKaHusl U 3aKII0YEHMs TOJI CTpaky B YrOJIOBHBIX mporeccax JlarBum, Poccun u HEKOTOpPbIX
JPYTHX €BPOIEHCKUX CTpaH.

MeTto/bl HccieI0BaHUS: aHaJIU3, CUHTE3, MHIYKIUS U CPAaBHUTEIbHO-TIPABOBOI METO/.

1. AKTyaJIbHOCTH MPABOBOI0 PeryJTHPOBAHUS CTATyCA 3a]ePKAHHBIX U

3aKJIIOYEHHBIX MO/ CTPAXKY JIUIL

VYTos0BHO-IpOLIECCYAIBHOE  33JIep)KAaHUE U NPEIBAPUTEIIBHOE 3aKJIIOUEHHUE MOJ CTPaXKY,
KOTOpPO€ UMEET MECTO NP PaCClIEJOBaHUM IPECTYIUIEHUH U CyZIeOHOM pa30UpaTesbCTBE, YKE JaBHO
cTano npeameToM paccmorpenus EBporneiickoro Cyna no npaBam yenoBeka (nanee ECITH). ECITY
BBIHEC HEMAJIO PEIICHUM, KACAIOIINXCA JOMYIICHHBIX HAPYIIEHUN MPU MPUMEHEHUH 3a/ICPKAHUST U
3aKJIFOYEHUS TIOJ CTPa)XKy B YTOJOBHBIX IPOLECCAX CTPAH €BPOIEMCKOro peruoHa. Yacte u3 3THX
pelieHnii HOCUT NMUIIOTHBIN xapaktep. OO6pamenus rpaxiaad B ECITY mo3BossitoT oOHapyX HUTh
o011re mpoodIeMbl, KOTOPbIE KACAIOTCS 3aKOHOATENLCTBA U MPABONPUMEHUTENBHOM IPAKTHKHU CTPaH
EBponbl, moamanmatomux mojn ropucaukimio ECIIY. Pemenwusi, BoiHocumbie ECIIY, wumeror
MOJIOKUTEIBHOE BIUSHUE ISl Pa3BUTHS YTOJIOBHO-IIPOLIECCYAIBHOIO 3aKOHOIATENIbCTBA TOCYAAPCTB
EBporbl, kacaromerocsi NpuMEHEHUs 3aJ€pKaHUs M 3aKIIOUEHUs MOJ CTpaxy. biaromapst 3Tum
pelIeHUsIM TOBBIIMIAIOTCS TpeOOBAaHUS HE TOJIBKO K KadeCTBY 3aKOHOJATENbCTBA, HO M K
JEATEIIbHOCTH CyAEeH, MPOKYPOPOB, AOJDKHOCTHBIX JIMI CJIEICTBEHHBIX YUPEKICHUN U OpraHos. B
CBA3U C OTUM MEHSETCS IPABOCO3HAHUE 3aKOHOJATENEN M IpaBONPUMEHUTENECH. be3ycnoBHO, 4TO
Ipy 3TOM HeoOXoIMMO oOpamiaTh BHMMaHHE WM Ha TPABOBOE IOJOKEHUE JHI, K KOTOPBHIM
MPUMEHSAETCS 3aJIepXKaHue U Mepa TPECEUYCHHS B BHUJEC 3aKIIOUCHMsS TOJ CTPaxy. DTH JHUIA B
pe3yJibTaTe NMPUMEHEHUS K HUM 3aJCpKaHUS M 3aKIIOUCHHS I10J CTPaXy CUMTAKOTCS JIMLAMH,
COZICPKAIMMUCA TIOJ] CTPaXKEH WM K€ KaK WX Ha3bIBAIOT — 3aKJIIOYEHHBIMU. B ropuandeckoi
JINTEPATYPE OTMEYAETCS, UTO «HAXOMATCS JIM JIMLA B IPEABAPUTEIILHOM 3aKIOUEHHUH 10 CyAa WU
OTOBIBAIOT HAKa3aHWE IO MPHUTOBOPY CyJa-3aKJIFOUYCHHBIC YS3BUMBI. JIWIIEHHBIE CBOOOMBI, OHHU
OTJIaHBI TIOJ] BIIACTh MEPCOHANA MECT JIUIIEHHS CBOOOIBI, Ubsi Mpodeccusi TpyAHA U HE BCETAa U He
B€3/Ie ATOT MEpPCOHAJ OKAa3bIBAE€TCS HAa BBICOTE, HEOOXOAMMOMW /Jis BBINOJHEHUS CBOErO JOJITa.
3aKII0YeHHbIE MOBEP)KEHBI OMACHOCTSM, COIMPOBOXIAIOIIMM KH3Hb B TECHOW ONHM30CTH C X
COKaMepHUKAaMH, OHU TOJIBEPTaloTCs TOCKE W MOPAIBbHBIM, a YacTO M (PU3MUYECKUM CTpPaJaHUSIM,
TIOPOKIEHHBIM JTHIIEHAEM CBOOOIBI» .

Crenyer OTMETUTh, YTO BMECTE C TEM, MIPUMEHEHHUE 3aJICPKAHUS U 3aKIIFOUEHUS O] CTPAKY
HE BCErJla BBI3bIBACTCS HEOOXOAMMOCTHIO M MOMKET CHOCOOCTBOBATh BBIHECEHHIO MPUTOBOpA C
Ha3HA4YCHHEM HaKa3aHUs B BUJE JHUIICHHUS CBOOOIbI. TakuM 00pa3oM, MOKHO TOBOPHUTH O JIMIIAX, K
KOTOPHIM TPUMEHSIOTCS YKa3aHHbIE MEphl MPUHYKICHHUS, Kak 00 OTIENbHOW KATerOpuu JIHII,
MPUBJICYEHHBIX K YTOJIOBHOW OTBETCTBEHHOCTH M B OTHOLIEHUM KOTOPBIX MOXKET IMPOBOJUTHCS
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IoCcyneOHOEe TPOM3BOJCTBO/MOCYACOHBIN Mporecc™™ u  cyaeOHoe pa3OupaTenbCTBO, KOTOPHIE
SIBJITFOTCSI YSI3BUMBIMH. B 3TOM CBSI3M rOCyJapCcTBaMu MPEANPUHUMAIOTCS MEPhI, HAIIPaBJIICHHEBIC Ha
HEJIONYIICHNE HEe3aKOHHBIX U HEOOOCHOBAaHHBIX CIIyYaeB 3aKJIFOUCHHUS TIOJ] CTPaKy M BBIHCCCHHS
MIPUTOBOPOB K JINIIEHUIO CBOOOIBI.

CyIIecTBYIOT TOCYIapCTBa, KOTOPBIC MPU3HAIOT HEOOXOTUMOCTH COKDAIICHHS YHWCIIa JIHII,
MIPUTOBAPUBACMBIX K JIMIIEHUIO CBOOOJBI M COOTBETCTBEHHO TEX, KTO JIO 3TOTO 3aKJIFOYAETCS O]
cTpaxy. Tak, B HOPHIMYECKOM JIMTEpaType OTMEYaeTcs, 4To, Hampumep, B DPUHISHIUU OBLIO
MPU3HAHO, YTO BBICOKAsl 1O CPAaBHEHHWIO C JAPYTMMHU CTPaHAMHU JOJIS 3aKJIFOUEHHBIX B COCTaBE
HACEJICHHS 3TOH CTPaHbI ABJIACTCS MO30POM2: MOXKHO 3HAYUTEIHHO YMEHBIINTh YNCIIO TIPUTOBOPOB
K JIMIICHUIO CBOOOBI U COKPATHTh €r0 CPOK 0€3 YXYIIICHHUS IMOJOXKECHHS JeN C MPECTYMHOCTHIO.
[ToaToMy HEOOXOAMM KOMILIEKC MEp HAIlPaBJICHHBIX HA JOCTM)KCHHE TaKHMX 3aaa4. M 3Toro MoxHO
JNOOUTBHCS TYyTEM CHIDKEHUS YHWCIA HE3aKOHHBIX W HEOOOCHOBAHHBIX CIydaeB 3aJICpiKaHMs,
3aKJTFOYCHUS T0JT CTpaky. [Ipy 3TOM 3TH JIMIa HY>KIAIOTCS B TOTIOJTHUTEIBHBIX TAPAHTHSIX, KOTOPBIM
OHH JIOJDKHBI OBITH HAJICIICHBI, YTOOBI HE OBITh MOJABEPTHYTHIMH HE3aKOHHOMY U HEOOOCHOBAHHOMY
3aJIepKaHUIO0, M 3aKITFOUCHUIO O] CTPaXy. B 3TOM cuTyaruu, Kak npencTaBIseTcsl, HeJIb3si TOBOPHTH
0 KaKOM-JTH0O HEPABCHCTBE B OTHOIICHUH JIUI], TIPUBJIICYEHHBIX K YTOJOBHOW OTBETCTBCHHOCTH WJIH
B OTHOIICHUU KOTOPBIX MOKET OBITh HAYATO YTOJIOBHOE IPECIICAOBAHUE B PE3YJIbTATE 3aICP)KaHuUs U
MIPUMEHECHHS MEPBI TIPECEUCHHSI B BHJIC 3aKIFOUCHUS 1O cTpaxy. OHako mpodiieMa B 3TOH CBS3H,
NpU HAJTMYUU OIIMOKHU CyJONPOU3BOICTBA MPHU MPUMEHEHHH HEOOOCHOBAHHOIO 3aJICPIKaHUS WM
apecta, MOXET MPUCYTCTBOBATh. B INMpakTHKe NMPUMEHCHHS COACPKAHHS TI0J] CTPAXy Ha CTaJUU
CyIeOHOrO pacciie/IoBaHUS B Cyj€ IEPBOW WM aleUIAIMOHHOW WHCTAHIIMKA JI0 BBIHECCHHUS
MIPUTOBOPA WJIM )K€ MPU HEOJHO3HAYHO TPAKTYEMOH MPABOBOH apryMEHTAIIMH B TaK HA3BIBAEMOM
COKpAIIEHHOM TPUTOBOPE CyJia MIEPBOM WHCTAHIMK, KOTJ]a OOBHHSEMBIA MOXET OBITh MOJBEPTHYT
OTPaHUYEHUIO CBOOOBI TPU OTJIAICHUU COKPAIIEHHOTO NPUTOBOPA, AKTYAJIbHBIMU CTAHOBSTCS
BOIIPOCHI 00OOCHOBAHHOCTH PEIICHHUI O MPUMEHECHUH JTAHHOW MEphI ITPECCUCHUS.

B JlaTBuu TO CTAaTHCTHKE YHMCIO TOJBEPKCHHBIX MEpE TMPECCUYCHUS — COJCPIKAHUIO O]
CTpa)keil U1l UMeeT TEHACHIIMIO MOCTOSTHHOTO YMEHBIUICHHS, U TPUUYUHBI STOMY Pa3lU4YHbl, B TOM
YHCIIC ¥ Pa3IMYUe B HOPMAaTUBHOM PETYJIMPOBAHUH MEHEE TSHKKUX MPECTYIUICHUN UMYIIIECTBEHHOTO
XapakTepa (MMEHHO TaKue TMPECTyIUIGHHS [0 MJaHHBIM CTaTHCTUKH SIBISIFOTCS Haunbouee
pactipocTpaH€HHBIMH); 00JIee MITKOE OTHOIIIEHUE 3aKOHOIATEIIs ¥ CYIOB B cTpaHax-y4dacTHHIax EC
c Oonee BBICOKMM YPOBHEM 3JKHU3HH, B OTHOIICHHMH IUIl, MOJ0O3PEBAEMbIX U OOBHHSIEMBIX B
COBEPIICHUH TaKUX TPECTYIUICHUH; pa3jfuds B yCIOBHUSIX COJCP)KAHUS B 3aKIFOUCHUH U 00BEME
MpaB 3aKIIOYEHHBIX B CTpaHax eBporeickoro pernona. K mpumepy, B JlutoBckoii PecyOnuke, B
oTinuure oT JIaTBUH, JEeKpUMHUHAIH30BaHbI TPABOHAPYIICHHS UMYIIECTBEHHOTO XapakTepa (MeIKue
kpaxu). OIHAKO JaHHBIE BOMPOCHI HE SIBISIOTCS MPEAMETOM JIaHHOTO MCCIEI0BaHUS.

ITo cratuctuke, ecu Ha 2010 ro uncno takux i cocrasisuio 2031, To va 31 nexadps 2020
roJia YUCJIO 3aKI0YEHHBIX cocTaBmsuio 810 mnuil, U3 KOTOPBIX 54 )KEHITUHBI, / HECOBEPIIEHHOIETHUX
1 3 4YenoBeKa, OCYXKJIECHHBIX CYJaMH IO MPHUTOBOpPaM, HE BCTYNUBIINM B CHIIy K MOXXKW3HCHHOMY
3aKJIFOUEHUI0 U HaXOJSIIUMCS MOJA cTpakeld. Takke 1Mo JaHHBIM CTaTUCTUKH [lemaprameHTa mMecT
3aKJIIOUYEHHS, 00IIIee KOJIMYECTBO HAXOMAIIMX s B 3akrodenny aur Ha 31.12.2020. cocrasisno 3104
YenoBeKa (0CyKIeHHBIX — 2294 1 COOTBETCTBEHHO 3aK/IFOUEHHBIX — 810 quIOBeK).3

Eciu nuro 3aepikano ¥ paccMaTpUBAETCsl BOIIPOC O MPUMEHEHHH apecTa, TO B OOJBITNHCTBE
rocyaapcTB EBporbI perienne o 3akiIi0ueHu Mo CTPaKy MPUHUMAIOT CY/bI, @ He POKYPOPHI, KaK
3TO0 OBLIO pasbile. Panee B Poccum mMmenach oTpuIiaTeNbHAs MPaKTUKA, KOTJA MPOKYPOp JaBa
CaHKIIMIO HA apeCT U JIMII0, KOTOPOE MOTJIO OBITh apECTOBAHO, HE IOCTABIISIIOCh HU B CY/Jl, HU JaXKe K
MIPOKYPOPY M TakKasl MporeAypa MPOUCXOIUIA 3209HO. DTO MPUBOJNIIO K H30BITOYHOCTH U30paHUS
JTaHHOU MepsI mpecedeHus. Tak, Hanpumep, B Poccun mpokypopsl B roja apectosbiBanu 10 400 Teicsd
qenoBek, U koraa ¢ 1 uronst 2002 roya ObLTa BBEICHA TIPOIIEAypa CyAeOHOTO apecTa, TO IMOCIe ITOTOo

** B Veonosno-npoyeccyanvnom kooexce Poccuiickoti @edepayuu 6 omuoweHuu 00Ccy0eOH020 pacciedo8ans
ynompebnaemcsa MmMepMuH «npedeapumenvHoe paccie0oganuey, 8 YeonosHo-npoyeccyanrbHom 3axoue Jlameuu
UCNONb3YeMCs MePMuUn «cledcmaue 6 0ocyoednom npoyeccey, «odocyoebmnwlii npoyeccy (lat.- izmeklésana pirmstiesas
procesa, pirmstiesas process).
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YHCIIO JIUII, 3aKJIF0YaeMBIX IO CTpaxy, cHU3MIoCh 10 150 Thicad B rox u MeHee. Mcxoas u3 storo,
HEJIb3s1 IOMyCTUTh BO3BPAILEHHS K MPEKHEH MpoLeaype BbIJaul CAaHKIIMK Ha apecT IMPOKYPOPOM.

Cnenyer ckaszarh, 4TO B psifie TocyaapcTB EBpombl gt TOro, 4To0bl 3aKIIOYUTH JIUIO O[T
CTpaxxy, HEOOXOJUMO HAIWYHE HE MPEAINOJIOKEHHH, a UMMEHHO JI0Ka3aTeJIbCTB TOTO, YTO JIUIO,
HalpHMep CKPOETCSl OT OPTaHOB CIEJACTBUS M CyJa U T. 1. DTO 0cOOCHHO BaxkHO. Tak, Hanpumep,
cornacHo cratbe 176 VIIK PecriyOnuku MomoBa Mepbl pece4eHus: MOTYT IPUMEHSTHCS JIUIIb B
clly4ae, €Cii MMEIOTCSl JOCTaTOYHbIe, TIOATBEPKICHHbBIE JOKa3aTeIbCTBAMH Pa3yMHbBIE OCHOBAHHUS
10JIaraTh, 4TO MOA03PEBAEMBIN, 0OBUHAEMBIH, IOJCYAMMBII MOKET CKPBITHCS OT OpPraHa yroJIOBHOTO
IpeciieIOBaHusl WM CyAeOHOM HMHCTAaHIMM, OKa3aTh IaBJICHWE HA CBUAETENeH OO MOBpPEIUTH
CpeAcTBa MOKa3blBaHUS WIM JIPYTHM CIIOCOOOM BOCIIPEMSTCTBOBATH YCTAHOBJICHUIO HMCTHUHBI B
YTOJIOBHOM TIPOLIECCE, COBEPLIMTH JAPYIHe MPECTYIUIEHHS WM YTO €r0 OCBOOOXKICHHE ITOBIICUET
HapyIleHe 06IEeCTBeHHOro nopsaka.t

Takum oOpazom, s u30paHUsT Mepbl NMPECEUCHHS B BUJAE 3aKIIOUEHHS IOA CTPaXy
Heo0X0/IMMa OIpeJiesieHHasi COBOKYITHOCTh JJOKA3aTelIbCTB, KOTOPbIE Obl yOenuiIu cya B TOM, YTO
Mepa MpPEeceyeHHus, BKIIOYas, 3aKIOUYEHHE 10/ CTPaXKy MOJDKHA OBITh MPUMEHEHa. DTO Hajlaraer
orpeieIeHHbIe TPeOOBaHUS K JEATEILHOCTH OPTaHOB MPEIBAPUTEIBHOTO PaCcCieI0BAaHMs, KOTOPBIE
HaMepeBaloTCs M30paTh Mepy MPECeYeHUs B BUJE 3aKIIOUCHHUS IO CTPaKy U JIOJDKHBI COOpaTh H
NPEJCTaBUTh B CyJ HEOOXOIUMBIC CBeIEHUS. AHalornyHble TpeboBanms coxepxkarcs u B YIIK
Vkpaunsl. [Ipyn 3ToM yka3zaHO, 4TO €ciM OpraH JO3HAHUS, CIEIOBaTellb, MPOKYpPOp HE CMOTYT
YCTaHOBHTD JaHHBIC, MTOJITBEPKAAIOIHNE, YTO TOA03PEBACMBbIi, OOBUHSIEMBII OYJeT YKIOHATHCS OT
JO3HAHUS, CIEACTBHSA, MPENATCTBOBATh YCTAHOBICHUIO HCTHHBI IO YTOJOBHOMY JI€Ny HIIH
MIPOIOIDKATh MPECTYIHYIO ACATEIBHOCTD, TO Cy/Ibsi BEIHECET IIOCTAHOBJICHHE 00 OTKa3e B M30paHUU
Mepbl NpecedeHHsi B BHJE 3aKIIOUEHHUs IOJ CTPaxy.” DTO, Kak IIPEICTABIACTCS, MOBBIIIAET
MPAaBOBYIO 3alMIICHHOCTh JIMYHOCTH, HAJlaraeT Ha CyJ OOS3aHHOCTh TpPeOOBaTh OT OPraHOB
NPEABAPUTEIILHOTO paccieJ0BaHHs PEICTaBICHNS HEOOXOAUMBIX JOKA3aTeIbCTB.

B nacrosimee BpeMsi pelieHHe O 3aKIIOUEHHH TOJ CTPaky B OOJBIIMHCTBE CTpaH EBpOIBI
MPUHAIIEKUT CIEJICTBEHHOMY Cyzbe. Ero nesrenbHOCTh B 00JbIIeH CTENEeHH CLIOCOOCTBYET 3alUTe
MpaB ¥ CBOOOJ JIMII BKIIOYAs TEX JIMI, B OTHOIIEHUH KOTOPBIX MPOU3BEACHO 3a/epKaHHe JHO0
pelaeTcs BOIPOC O 3aKJII0OUEHUH IO CTpaky. Beszie 3Tu cy/ibu Ha3bIBalOTCs O-pa3HOMY, HallpuMep,
B MOJIaBHH — 3TO Cy/Ibsl TIO YTOJIOBHOMY TIPECIe0BAHMIO.

Bo ®panuuun Hapsgy co CIEICTBEHHBIM Cy/Abed BBEIEHA JOJDKHOCTh CYJbH IO IpaBaM M
cBOOOJaM, KOTOPBIA Kak pa3 M CHEIHUAIN3UPYETCs Ha BOINPOCAX, CBA3aHHBIX C M30paHHEM MEpHI
IpecedeHus B BUJIE 3aKI0UYEHUs NoJ cTpaxy. CleICTBEeHHBIN Cy/bsi — 3TO CHEeNHaTU3UPOBAHHBIN
CyIbsi, KOTOPBIH, KaK MPaBWIIO, B JAbHEHIIEM HE MOXET BECTH CyleOHOe pa30HpaTeNbCTBO MO
JAaHHOMY Jiely, U TakuM oOpa3oM, JOJDKEH ObITh HE3aBUCHMBIM IPHU HPUHATHM DPELICHUS O
3aKIIFOYCHUH TI0J] CTPAXy U TP TPOBEPKE 3aIepPKaHusl, KOTOPOE MOTIIO HMeTh MecTo. Heobxomumo
CKa3aTh, YTO K CJIEJICTBEHHOMY WMJIM MHOMY CyJIb€ TOJDKHO OBITh JIOCTaBJICHO JIMII0, KOTOpPOE OBIIO0
3aJIepKaHo B CBS3H C TIOJIO3PEHHEM B COBEPIICHHUH MPECTYIIIICHHUS MOCIIE TOTO, KaK OHO HaXOHIJIOCh
HEKOTOpPOE BpeMsI B MOJIULEHCKOM yYacTKe, WM B JPYTOM MECTe. ITO HaXOAUTCS B COOTBETCTBHUH C
KonBenmme#t o0 3amuTe TpaB W OCHOBHBIX CBOOOJ| 4eJOBEKa, IMpeayCMaTpUBAIOIICH
He3aMeUTUTEIbHOE JIOCTABJICHUE 3a/1eP’KaHHOTO JIUIA B CY/I.

B yromosHOM mporiecce JlaTBu# BOIIPOCH MPUMEHEHHS apecTa TakKe PenaeT ClIeICTBeHHbIH
cynwa. CormacHo crathe 40, 41 YronoBHo-TIporeccyanbHoro 3akona Jlateuu (nanee YI13 Jlarsun)’,
CIIEZICTBEHHBIN CY/bsl pean3yeT (GYHKINIO KOHTPOJSI OTPAaHWYCHHS TIPaB YeJIOBeKa B JIOCYACOHOM
nporiecce (BO BpeMs CIEACTBUS JIOCYA€OHOT0 Mpoliecca U YroJIOBHOTO MpECeIOBaHMs), a TAKXKE B
CyJle TIepBO MHCTAHIINY JI0 Hayajla pAaCCMOTPEHHSI JIeNa.

[Tpu 3aepkaHuU U 3aKJIFOYSHUH MTOJ] CTPAXKy OOJIBIIIOE 3HAYSHUE JJOJKHO MPHUIaBaThCsl OXpaHe
npaB HecoBepuieHHoNeTHUX. Tak, [lupextuna EBpomneiickoro Cosera u [Tapnamenta 2016/800 (ES)
0 TPOIECCYaJbHBIX TapaHTUAX Ui HECOBEPIICHHOJETHUX, IOJ03pEBAacMbIX M OOBHHSEMBIX B
yrosoBHoM miporiecce (nanee Jupexrusa 2016/800 (ES)). Hopmbl nannoi# JIMpeKTHBBI TOHKHBI OBLTH
ObITh TPAHCIIOHUPOBAHBl B YTOJOBHO-TIPOIlECCyallbHbIE HOPMATHUBHBIE AaKThl CTpaH-yYacCTHMIL
EBpocorosa mo 11 urons 2019 roga. Jdupextusa 2016/800 (ES omnpenenser B TOM 4mcie U MpaBa
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3aKJIIOYEHHBIX HECOBEPILIEHHOJIETHUX B YTOJIOBHOM ITPOLIECCE MIIU TEM, KOTOPBIM IPUMEHEH MPOLIECC
EBpomneiickoro opaepa Ha apect, IpaBo Ha HE3aMENIUTEIbHYIO IIOMOLIb B Cllydac 3a1ep:KaHus Win
apecTa aJ[BOKaTa, Ha 0co00e oOpalieHne BO BpeMs OrpaHHdeHne cBo6obL.e

Ocoboe 3HaYeHHWE WMMEET 3alluTa MPaB HECOBEPIICHHOJETHUX OT MaryOHOrO BO3JACHCTBHUSA
MpeCTymHOM cpeapl. Tak B YToJOBHO-TIpOIIeCCyalbHOM KOJEeKce DcTOHCKOW PecryOmmku (janee
VIIK DctoHumn) npeaycMoTpeHo, YTo B ClIydae HeCOBEPIICHHOJIETHET0, 3aKII0YaeMOro MO/l CTPAXKY,
CyIlbsi TPEIBAPUTEIBHOTO CJIEACTBUS OCOOCHHO TIIATEIbHO OLIEHWBAET BO3MOXKHOE HETaTHBHOE
BIUSHHUE 3AKIIOUEHHUs MO/ CTPaXKy Ha JIUI0, 3aKIIF0UaeMOe MO CTpaxy.” BosjiokeHnue Ha cy I TaKoit
00513aHHOCTH TIPU PACCMOTPEHHM BOIPOCAa O 3aKIIOUEHUU MOJl CTPaKy HECOBEPIIEHHOJIETHEIrO
SIBJIICTCS BXXHBIM. [IpH 3TOM Cy/Ibsi JOJDKEH 0071a1aTh BCEH MOJTHOTOM HEOOX0IMMOU HH(pOpMAITIH
O HECOBEpUICHHOJETHEM, YTOObI MPUHATH MpaBWIbHOE pernieHue. Takum oOpa3oM, BO BHHUMAaHHE
MOTYT TPUHHMATHCS HE TOJIBKO HMHTEPEChl Kpyr TpeOOBaHUI, HEOOXOIUMBIX Uil BBIHECEHHUS
3aKOHHOTO, OOOCHOBAHHOTO pELICHUS O 3aKIYEHUH TMOJ CTPaXy HECOBEPUICHHOJIETHETO.
Heo06x01uMo OTMETHTD, YTO HECOBEPIICHHOJIETHUE HYKIAIOTCA B JTOTIOJIHUTEIBHBIX TAPAHTHUAX O
CPaBHEHHUIO CO B3pPOCJIBIMH, 33J€PKUBAEMBIMHU U 3aKIOYAEMBIMH MOJ CTPaXy. DTO CBA3AHO C TEM,
YTO MX MOBEJCHUE MOKET ObITh KPUMUHAIU3UPOBAHO IIOJI BO3/JECHCTBUEM HAXOXKJIEHHUS B MeECTax
coliepkaHusi ToJ cTpaxked. HecoBeplueHHOJIETHHE HE JOJDKHBI OBITH 3a/Iep)KaHbl B YTOJIOBHO-
IIPOLIECCYAJILHOM ITOPSIIKE HA TAKUE K€ CPOKH, KaK U B3pocisle. M1 OHM HE MOTYT COEepKAThCS MO
CTPa)KeW CTOJIbKO BPEMEHU, CKOJIBKO U B3pocible. B 3TOM CBA3M MOXHO KPUTUYECKH OTHECTUCH K
crarbe 423 YIIK Poccwuiickoii denepanuu, riae mpeayCMOTPEHO, YTO 3aJepKaHUe U MPUMCHECHHE
MepBbl IPECEUCHHS] B OTHOLUIEHUN HECOBEPIIEHHOJIETHUX MOTYT IMPOUCXOAUTh B TAKOM K€ MOPSIIKE,
KaK 1 B oTHomeHuu B3pocibix.'? [Tostomy B VIIK P® 10mKHEI ObITH, KaK TIPEICTABIIAETCS, BHECEHBI
W3MEHEHHUs, 4TOObI MpoIenypa 3aJepKaHus U 3aKIIOYCHHS HECOBEPIICHHOJNETHUX MO CTPaxy
OTJIMYAIACh OT MPOLEAYPHl 3aJEpXKaHUA U 3AKIIOYEHHs II0J CTPa)Xy B3POCIBIX, IMOJBEPIHYTHIX
3akmoueHu0 noj crpaxy. B VII3 JlarBuum mnpeaycMOTpeHbl rapaHTUM IMPaB 3aKJIHOUEHHBIX
HECOBEPUICHHOJIETHUX T10 CPOKAM COJIep>KaHus 1o cTpaxkel (crates 278 VII3).

C obecrieyeHneM npaB HECOBEPILIEHHOIETHUX 3aKIFOUEHHBIX, @ TAK)KE B3POCIBIX JIHII, CBSI3aHO
IpaBo J0CTyna K CcyAdy, T. €., IPaBo 3a/€p>KaHHOI0, MOJ03PEBAEMOI0 WK OOBHHSIEMOIO JIMIA MIPU
pPacCMOTPEHMHM BOIPOCAa O 3aKIIOUEHHUH II0J CTPaxy M €ro IepecMOTpa, HEIMOCPEACTBEHHOIO
MIPUCYTCTBOBATh IPU PACCMOTPEHUH BOIIPOCA B CYZI€OHOM 3aceJaHUH, a HE y4aCTBOBATh B 3aCEIaHUU
CyJia B peKUME OHJIalH.

B nenom nHeoOxommmo ymomsiHyTh, 4To CoBer EBpombr 30 nHosi0ps 2009 roma mpuHsa
Pesomoito 0 I0pokHON KapTe (PYyKOBOJCTBE) MO YKPEIUICHHIO MPOLIECCYyalbHBIX IPaB
M10/103pEBAaEMbIX U OOBHMHSEMBIX B YroJIOBHOM Iporecce. JlopoxHas KapTa BKIIOYAeT HECKOJIBKO
BUJIOB MEPONPUSITUIA, KOHKPETHO, ITpaBa Ha YCTHBII U MUCHbMEHHBIN MTEPEBO/T; TpaBa Ha HH(HOPMAIIUIO
0 MPaBax ¥ IpaBO HA BBIILIATHI; IIPABa HA MOJYyYECHHUE FOPUINYECKUX KOHCYJIbTAlUN U FOPUANYECKOU
MOMOIIH; MpaBa Ha OOIIeHHE C OJM3KUMH, pabOTOJATENIMU M KOHCYJIBCKHUMH YUPEKICHUSIMU; a
TaK)Xe 0COObIE OXpaHHBIE MEPOIPUATHS HE3AIUMIIIEHHBIM I10JJ03PEBAEMBIM U 00BHHsIEMbIM). JlaHHAs
JOopokHasi KapTa BkiItoueHa B CTOKrolbMcCKyio mporpammy «OTkpbiTas u Oe3omacHas EBpoma,
KOTOpasi CIIy’KUT CBOMM TPa)KJIaHaM M 3alIUIIAECT UX».

2. KOHCTHUTYIIHOHHO-TIPABOBOE CO/lePKAHNE OTPAHUYEHNS IPaBa HA CBOOOAY M

JJUIHYI0 HCEIIPUKOCHOBCHHOCTD IPHA 3AKJIIOYCHUHA MMOA CTPAKY H 3aACpPKaHUU

HeoOxonumMo mmeTh B BHAY, YTO B €BPOMNEIHCKUX TOCyIapcTBax, Kak W B psjie OpYyrux
rocy/lapCTB MHpPA, HOPMBI, Kacawoolluecs 3aJepXKaHWs W 3aKIIOYEHUs I0J CTPaxy, HMEIOT
KOHCTUTYLIMOHHO-TIPAaBOBOE COZiepKaHKe U C(HOPMYIUPOBAHBI B KOHCTUTYIUSX.

Tak, B crarbe 104 OcHoBHOro 3akoHa ['epMaHUM yKa3aHO, YTO JIO0O€ JIMIIO, BPEMEHHO
3aJlep’)KaHHOE TI0 TOAO3PEHUI0 B COBEPUICHUM MPECTYIJICHUS, JOJDKHO ObITh HE MO3JHee JHA
CIIEAYIOIIETO 3a 3aJepXKaHUEM, JOCTAaBIEHO K Cy/be, KOTOPBIH 0053aH COOOIUTH 3aJepKAaHHOMY
MIPUYMHBI €r0 3aJiep>KaHus, TOMPOCUTD €r0, 1aTh €My BO3MOKHOCTH MPEACTaBUTh CBOM BO3PAKEHHUS.
Cynps 00s3aH HEMEIJIEHHO JaTh MOTHBUPOBAaHHOE MHUCHBMEHHOE paclopshkeHue o0 apecte Jubo
pacHopsauThCs 06 OCBOGOXKIEHHH 3aJePKaHHOT0.'? DTH ke KOHCTUTYIHOHHBIE HOPMBI HAILIH
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oTpaxkeHne B maparpade 128 YromoBHo-mponeccyansHoro konekca (mamee YITK TIepmanmm).™

Taxum 00pazom, 1axe eciid camMo JIUIO He TPOCUT JOCTABUTH €0 B CyJI, TIOJHIIUS UK APYTON OpraH,
KOTOpBIM €ro 3ajepkaiu, 00sS3aHbl JOCTaBUThH Tyla 3aaep)kaHHoe auno. [IpuueM naHHOE JHUIO
JOJDKHO TIPEICTaTh Nepes CyAbe’, U Cyllbs MOKET YBHJIETh TAKOE€ JIUIO BOOYHIO, BBIACHUTH y HETO
00CTOSITENILCTBA Jiea, a TaKKe YCTAaHOBUTH JAPYrue OOCTOATENbCTBA, KOTOpPHIE paHee He Obuin
BBISICHEHBI MJIM YCTaHOBJIECHBI. TakuM 00pa3oM, 3Ta poueaypa He IPOUCXOIUT 3209HO, B OTCYTCTBHE
JuIa, KoTopoe ObUIo 3ajiepxkaHo. B cuity 3Toro nmpaBo Ha Cy/1eOHYIO 3alIUTY 33JAepKAHHOMY JIUILY B
VIIK I'epManuy rapaHTUpyeTCst TOCYAApCTBOM.

B Konctutynuu HMcnanum oTMeYaeTcs, YTO KaXAbld 3aJepXKaHHBIA JODKEH OBITh
MpouH(MOPMHUPOBAH HEMEIJIEHHO O CBOMX IpaBax M MPUYHMHAX 3aJICP)KAHUS U HE MOXKET OBITh
MIPUHYXICH JaBaTh MOKa3aHUs. 3aJepKaHHOMY rapaHTUPYETCs MPUCYTCTBUE U MOMOIIb a/IBOKATa B
ohOpMIEHHH TIOMMIEHCKUX U CYIe0HBIX aKTOB B TIOPSJIKE, YCTAHOBJIEHHOM 3aKOHOM. M

Koncrurynus JlarBuiickoit PecnyOmuku (iat.-Satversme, nmamee CarBepcme) OmpemessieT
OrpaHUYEHHUE IpaBa Ha CBOOOAY MCKIIOYMTEIHHO HAa OCHOBAaHMHU 3akoHa. KoHkpeTHo, cratbs 94
CatBepcMme omnpeensieT, YTO KaK/Iblii HMEeT MPaBo Ha CBOOOAY U HEPUKOCHOBEHHOCTH Juia. HUKTO
HE MOXET OBITh MOJBEPKEH JIMIICHUIO WM OTPAHUYCHUIO CBOOOJBI MHAYe, KaK TOJBKO COTJIACHO
3aKony.

Cratpst 22 Koucturynmu Poccum mpenycmarpuBaer, uto «1. Kaowcowvli umeem npago ma
€60000y U TUYHYIO HENPUKOCHOBEHHOCMb. 2. Apecm, 3aKitouenue noo cmpanicy u cooepiicanue noo
cmpaoiceli OONYCKaomces MmoabKo no cy0eOHoMy peuteHuro. J{o cy0ebH020 peulenus 1uyo He Moxcem
6LImb NOOBEP2HYMO 3a0epaicanuo Ha cpok bonee 48 uacoen'®

Cratest 20 Koncturymuum JlutoBckod PecmyOimku ompenenser, 4To «c8ob60da uenosexa
HenpuxkocHosenna. Huxoeo Henv3s nooeepenyms HE3aKOHHOMY apecmy UlU COOepI’CAHUIO 8
saxatouenuu. Huxmo ne modicem oOvimov 1unién 60000l 6€3 3aKOHOM NPedyCMOMPEHHO20 OCHOBAHUS
u 6e3 cobnrodenus npoyedypol, npedycmompennoli zaxornom..».t’ Crates 20 u 21 Koncrutyrun
DCTOHMH MPELyCMATPUBAET JETATH3NPOBAHHOE PEryIMPOBAHIE B OTHOIIEHHH TIpaB Ha cBo6oIy. 8

Takum sxe 00pa3oM KOHCTHTYIIMOHHBIE paMKH OTpaHUYECHHs MpaB Ha CBOOOAY cojep aT
OCHOBHBIC 3aKOHBI — KOHCTUTYIIMH MHOTHX €BPOIEHCKHUX CTpPaH.

B yronosuom mporiecce JlaTBuu 3aaep:kaHHOE TUII0 MOKET OBITh U HE JOCTaBJICHO B CY/, €CIIU
CIIeZIOBATENb PEIIaeT BOIPOC O MPUMEHEHUH AIbTePHATHBHON MEpHI MPECeUeHHsI, HE CBS3aHHOM ¢
nunieHneM cBo6opl. HeoOxonumo ynomsiHyTs HopMy ctathu 1 VII3 JlaTBuu, koTOpas onpeaenser
[eNIb 3aKOHA, MOMYEPKHBaAs HEJOMYIICHWE HEONpPaBIaHHOTO BMEIIATEIhCTBA B JIMYHYIO JKHU3HB
yenoBeka. M B crathe 244 VII3 JlarBum, B 4aCTHOCTH, YKa3aHO, YTO «JIHIIO, BEAYyIIEe MPOIECC,
M30MpaeT TaKyl0 Mepy TPOLECCYaTbHOTO NPUHYXKIEHUS, KOTOpas 1O BO3MOXXHOCTH MEHBIIE
3aTparuBaeT OCHOBHBIE NpaBa JIMIA U SBISETCS copasMepHoii».'® JlaHHOe monoxkeHMe sBseTcs
BeChMa BaKHBIM TSI U30paHUS U IPUMEHEHHS MEPBI ITPeceUeHus. DTO HajlaraeT Ha Cy/I, BEIHOCSIIIHMA
penienre 00 n30paHUK MEpHI MMPECeUeHus - 3aKIIOYEHUS MO/ CTPaXy, ONpe/lelIeHHbIe TpeOoBaHus,
9TOOBI UCKJIIOUYUTHh HE TOJILKO HEOINPABJAaHHOE BMEIIATENILCTBO B JIMYHYIO KH3Hb YEIOBEKa, HO U
BO3MOXXHOE 3JIOYMOTPEOIEHUE YTOJIOBHO-MIPOLIECCYaTbHBIMUA CPEICTBAMHU B HHBIX IIENAX, HE
CBSI3aHHBIX C YTOJIOBHBIM IporieccoM. [IpudeM 31ech MpemycMOTpeHO TpeOOBaHUE HE TOIBKO K
JEHCTBUSAM, CBS3aHHBIM C OTPAaHHYEHHEM IPaB YeJIOBEKa, HO U K COPa3MEPHOCTH MPHU HU3OpaHUH
Mepbl TpecedeHHus. B TakWx CHTyanusX, KacalolIMXCsl COPa3MEPHOCTH TpH H30paHUU MeEpHI
MpeceueHus, BAXKHO COKPATUTh BO3MOXKHOCTH JOMYIICHHUS OIIMOOK B pe3yjibTaTe IeHCTBHIA
9eJI0BEYECKOro (hakTopa, KOTOPBI MOTYT MPUCYTCTBOBAaTh KaK Y CII€JOBATENCH, BBIHOCSIIUX
MpeJUIoKeHus (J1aT.-ierosindjums) cyay, Tak U y CyJed, BBIHOCAIIMX PEIICHUS O 3aKJIFOYCHUH O]
CTpaxy.

HeoOxomuMo mOAuYepKHYTh, 4YTO B HEKOTOPHIX CTpaHax TrapaHTHed oOecrneueHus
MIPaBOMEPHOCTH OTPAHWYCHUS TIPaB Ha CBOOO/IY U MIX COJIEPKAHMSI, SIBISFIOTCS CIICITUATLHBIC 3aKOHBI.
Tax B JlaTBun nefictByeT «3akoH O MOPSIIKE CONEPKAHUS JIML TIOJ CTpakel» U «3aKOH O MOPSAJIKE
ColepkaHusl 3a/epKaHHbIX JuI». Llenpio «3akoHa O MOpSAKE COAEpXKAaHUS JIMLl MOJ CTpaxueid»
ABIISIETCS copa3MepHoe oOecreyeHue NpaB 4YeJOBEeKa M HMHTEPECOB YTOJIOBHOIO Ipoliecca o
UCIIOJIHCHUIO MEpPbI MPECCUCHUs — 3aKIIOUCHUE MO CTPaxy (CTaThsi 1), MpaBOBBIM OCHOBaHHUEM
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WCIIOJIHEHUSI KOTOPOH SIBIISIETCS PEIICHHE CIIEeICTBEHHOTO CYIbH WU CyJa (€Ciau 3aKII0YeHHE 0]
CTpaXy NPUMEHEHO IIOCiIe MepeJadd Jena B cya). B paMkax HpaBOBOrO MEXIyHapOIHOTO
COTPYJIHUYECTBA B CIy4asX OCYKJICHHS JIUIA B JPYTOM IOCy1apCTBE, OCHOBAHHEM JIJIs1 BPEMEHHOTO
3aKIIIOUEHHs TI0Jl CTPAKy TAaKKe SIBIISETCS pellleHHe CIeACTBEHHOro cyapH. 2° B cBowo ouepess,
HOpMa 4acTH MepBOil cTaTbu 3 «3aKOHA O MOPSAKE COAEp>KaHUS 3a/lep>KaHHbIX JIUID) OMpPEeseT
MIPaBOBOE OCHOBAHME TOMEIIEHUS 3aJEPKaHHOIO B MECTO KPAaTKOBPEMEHHOTO 3aJepXKaHui —
IIPOTOKON 3ajepkanus, odopmiueHHbI cormacHo YII3 Jlatum.?’ B Poccuu Takke AeiicTByer
denepanbHblii 3aK0H «O coaepKaHUU TOJ] CTPaKel MOA03pEBAEMBIX 1 OOBHHAEMBIX B COBEPIICHUN
TIpeCTyILIeH i . %2

[Tpu 3TOM, KOT/1a paccMaTpUBAETCs BOIPOC 00 N30paHUU MEPHI ITPECcEUEeHUs JaHHOMY JIUILY, TO
BAXXHBIM SIBJIIETCS OOeclieueHue IpaBa Ha 3allUTy M B YACTHOCTH — 0053aTEIbHOrO Yy4acTUs
3anmTHUKA. Heo0X0AMMO OTMETHUTh, YTO MPaBO Ha 3aAIIUTY rapaHTHpPOBaHO Kak KoHcTHUTymmsMu
eBporeickux crpad, Jupexkruamu EBponerickoro Cosera u [lapiamenTa, Tak 1 3aKOHOJATEIbHBIMU
aKTaMHM TOCYAapcTB EBpONBI yCTaHOBIIEHBI TOJHOMOYMS 3allUTHUKA MpH H30paHUHU MeEphI
npeceueHus. Tak, B DCTOHUU MPETyCMOTPEHO, YTO €CJIM UCTEK CPOK 3a/iep:KaHus, TO B OTHOLICHUH
JMIA JOJDKHO OBITH MPUHATO PEIIEHUE O €ro 3aKIIOUEHUH O] CTPAaXy MM M30paHUU HHON MEpHI
MpeceyeHusi, B YaCTHOCTH, JOMAIIIHETO0 apecTa WM 3aliora, JU0O0 TaKoe JIUIO JOJKHO OBbITH
OTITYIIIEHO, €CITH B €T0 JCUCTBUAX HE yCMaTPUBAIOTCS MIPU3HAKH COCTaBa mpectymienus. [Ipu stom
BaYKHBIM SIBJISICTCSI MIPEIOCTABICHNE 3alIUTHUKA JUILY, KOTJa PEIIaeTCsl BOMPOC O 3aKIIOUYEHUU €ro
TI0JI CTPAXy, HO ¥ HAa BCEM IIPOTSKEHMH HAXOXKEHHS ero Mo cTpakeit.

Ha ypoBue EBponeiickoro Ilapnamenta u CoBeTa NpUHSATH MEPONIPUSATHS IO 0OECTICUYECHUIO
MpoIecCyalibHBIX MPaB B YTOJIOBHOM IIPOIIECCE, B TOM YHCIIE M IMOJ03PEBACMBIX U OOBHHSIEMBIX,
MOJIBEPIIIMMCSI MEpE MPEeCceueHus — 3aKII0YCHUIO o1 cTpaxy. PaHee B ctaThe oTpaxeHa Jlupextrpa
2016/800 (ES) o rapanTusx mpaB JAeTeil — Moa03peBacMbIX U 00BHHsAEMBIX. CyIIECTBYIOT Kak
MUHUMYM YeThIpe BUJa TAKUX MEPOPUTHIA, B TOM unciie u Jupexktussl EBponeiickoro [lapiamenta
u Cosera (manee Jlupektubl), B ToM uncie Jlupexrtusa 2010/64/ES, 2012/13/ES, 2013/48/ES,
2016/343. 2 K npumepy, Jdupextusa 2013/48/ES omnpenenseT mpaBo OOBMHSAEMOTO Ha MOMOIIb
aziBoKaTa 1 B mporecce EBporeiickoro opaepa Ha apect, a TakKe MpaBo JIMIA, JTUIEHHOTO CBOOOIBI
UH(GOPMHUPOBATH TPEThE JIHIIO, U CBA3ATHCS C TPETHUMHU JMLAMHU U KOHCYJIbCKUMHU YUPEXKICHUSIMH.

lapanTun yKperuieHWsl Mpe3yMIIMH HEBUHOBHOCTH MW TPAaBO HA OYHOE Y4YacTHE IIpH
paccMoTpenuu aena conepxkut Jupextusa 2016/343 ot 9 mapra 2016 roxa.?®

3. Cpoku orpaHuYeHHs MPaB HA CBOOOY NMPH 3aKJIIOYEHUH MO/ CTPAKY H

3a/1ep:KaAHNH

Bonpoc o cpokax coaeprkaHusi O] CTpakel ABIIETCS BeCbMa HEMPOCTON MPoOIeMOM, Tak KakK
HMMEIOT MECTO MHOTOUHCIIEHHBIE CITydan UX HapyuieHus. [1o03ToMy qoIKHBI TPEANPUHUMATHCST MEPBI
KaK 3aKOHOJIaTeIbHOT0, TAK U OPTaHU3AI[MOHHOTO XapaKTepa, HalpaBlIeHHBIE TO, YTOOBI COKpaIlaTh
CPOKH cojiepkaHus noJ crpaxeil. [Ipu 3ToM nMeHHO Ha cyJ] Bo3naraercs 00JbIas pojb B IPOBEPKE
WHTEHCUBHOCTHU MTPOBEACHUS MPOLECCYAbHBIX IEUCTBUH C JUI[AMU, COJAEPIKAIUMHUCS MO CTPAXKEH.
Tak B OUHIASHINN TIPETYCMOTPEHO, UTO TAHHOE JIEJIO M OpJIep Ha apecT JOJIKHBI IepeCMaTPUBATHCS
KaJple iBe Heenn.?® Takas o0f3aHHOCTH Cy/a NMPEJCTaBIISETCs UPE3BHIUAHO BAXKHON M MOXKET
CIOCOOCTBOBATh TOMY, YTOOBI ITPOIIECCYaTbHBIE U WHBIE ACHCTBUS C JIMIIAMH, COJICPKAIIUMHUCS TTO/T
CTpakel, MPOU3BOAMINCH MHTEHCUBHO. COBEPILIEHUE 3TUX JIEUCTBUI BO3/1araeTcs MMEHHO Ha Cy/I, a
HE Ha MPOKYPOpa WK OPraHbl MPEIBAPUTEIHLHOTO PACCIEAOBAHUS, UTO, KaK MIPEICTABIISETCS, MOKET
Croco0CTBOBaTh OOBEKTUBHOCTU TIPHU MPOBEPKE CPOKOB COAEp KaHUS TMOJ cTpaxkeil. Kpome Toro,
MOKHO oOpatuThes K ctaThe 31 Koncturynuu Pecrryomuku CepOusi, T1ie yKa3aHo, 4TO CyJl JOJDKCH
HACKOJIbKO MaKCUMaJbHO BO3MOKHO COKPATUTh COJEP:KaHHME IMOJ CTpa)xKed Mociie MpeabsBICHUS
OOBMHEHMH, B COOTBETCTBHHM ¢ 3akoHOM.?’ Kak mpejcTaBseTcs], TAKOH CMBICIT KOHCTHTYIIHOHHBIX
HOPM OpPHEHTHUPYET Ha TO, YTOOBl KMMEHHO CYyJbl TPUHUMAINM MEpbl K TOMY, 4YTOOBI JIHIIA,
3aKJTIOYEHHBIE TIO/I CTPaXy, HE HaXOJAUIIUCh B TAKOM COCTOSTHUMW JIJTUTEIBHBIC TIEPHO/IBI BpeMeHu. B
3TOM CUTyalluu CyJbl MOTYT HalleJIMBaTh OPTaHbl, BEAYLIUE MPOU3BOJICTBO MO JCIY K CKOpeHIieMy
OKOHYaHUIO pacciefoBanus. B KoHcTuTyuu 3Toii cTpanbl mpeaycCMOTPEHO U TO, YTO COKpallleHHe
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CpOKa COZAEp)KaHUs MOJ| CTpakeil MOXKET MPOMCXOIUTh MOCIIE TOro, KaK JIMILY ObUIO MPEIbSBICHO
ob6BuHenue. [Ipr 3ToM MOXKHO 0OpaTHTh BHUMaHUE Ha TO, YTO, HAIpUMeEp, B cTathe 28 Koncturymuu
[TopTyransckoii PecrryOnmku, Ha3bIBaIOIIENCS «IIPEIBAPUTEIbHOE 3aKIIOUEHUE» YKa3aHO, UTO 3aKOH
YCTaHABIMBAET CPOK MPEIBAPUTEIHHOTO 3aKIIOUEHHS JI0 U TI0CIE TIpeabaBIeHUs 00BrHeHNs. 2

IIpu u30paHuu Mepsl NpecedeHHs B BUJE 3aKIIOYEHUS I0J CTPaky BECbMa aKTyalbHbIM
SBJIIETCS ITOJIOKEHHE O CPOKaX COACPKAHMsI IIOJT CTPaKeH, X MPOAOJIKUTENBHOCTH. B rocyjapcrBax
EBpombl HOpMaTUBHBIMM aKTaMH YCTAHOBJICHBI Pa3HBIE CPOKH, B TEUEHHUE KOTOPBIX JINLO MOXKET
coJiepkaThbcs 1o crpaxkei. [Ipu 3ToM MOKHO pa3innyaTh NepBOHaYaIbHbIE CPOKHU, HA KOTOPBIE JIUIO
3aKJIFOYAETCS MOJ CTPAXKy M IOCIEAYIOIUE IIEPUOABI BPEMEHM, KOTAA CPOK COIEP)KaHUS II0A
cTpakedl MOKeT OBITh MpoyIeH. Tak, Hanpumep, B [1oJbine nepBoHavanbHbIN CPOK COAEPIKAHUS MO
CTpa)kel yCTaHaBIMBAECTCA Ha CPOK J0 3 MECSLEB, 3aTEM ITOT CPOK MOXKET OBbITh IPOJIJIEH €lle Ha 3
Mecsina. B cioywae ecnu cnencTBUE HE MOXKET OBITh 3aBEPIICHO B 3TOT CPOK, CYyJ, MMEIOMIMN
IOPUCAMKIMIO HAJl JaHHBIM JIE€JI0M, MOXKET IPOMJIUTH CPOK 3aKJIIOUEHUs 10 mectu mecsanes. Cyn
Oosiee BBICOKOTO YPOBHS MOXET MPOIJIUTH €ro A0 JABeHaauatd mecsieB. CyMMapHBIA CpPOK
IIPEIBAPUTEIILHOTO 3aKIOYEHMs O BBIHECEHHs IIEPBOIO IPUrOBOpa CyJAa NEPBOM MHCTAHLUU HE
MOKET MPEBBINIATh JABYX JIET, €CIM TOJbKO TaKO€ IPOJIEHUE HE OBLIO pPa3pelieHO pEelIeHHEM
BepxoBHoro Cyz[a.29

B yronoBHom mnpouecce JlaTBUM CpPOKHM COJEpM aHUS MOJ CTPAXEW COBEPUICHHOJETHETO
[10JI03PEBAEMOI0 MJIM OOBUHSAEMOIO B 3aBUCHUMOCTH OT TSKECTH IPECTYIHOro AestHus — ot 30 qHei
(mpu OJ03pEHUY M OOBHHEHHS B YTOJIOBHOM IPOCTYIKE) 10 24 MecsleB (IIpU MOJ03PCHUN U
OOBHMHEHMHU B 0CO00 TSKKOM npecTyruieHuH). CieCTBEHHBIN Cy/ibsi B JOCYI€OHOM IpoLecce U CyJ
BBIIIIECTOSIILIEN HHCTAHIIUU BO BPEMSI PACCMOTPEHUS JIea CYJJOM BIPAaBE MPOAJIUTh CPOK CONEPKAHUS
oz cTpaxei emé Ha 3 Mecsua. Belmecrosmumii ¢y BIpaBe MPOUIMTH €lIE€ pa3 CPOK COAEpKaHUSA
nox crpaxeid. TeM caMbIM, MaKCUMaJIbHBIM CPOK COJEpKaHUs MOJ CTpaxked MoxeT pocturats 30
mecses, ®

He yrtpaTmi akTyanbHOCTH BONPOC COOJIIOJIEHUS CPOKOB IEPECMOTpa COAEPYKAHUS IOJ
crpaxxed u B YII3 JlatBuu. 3akoHOM IperycMOTpeHa OOS3aHHOCTb CJIEICTBEHHOTO CYy/AbU
nepecMarpuBaTh apecT uepe3 KakKIble Ba MecAlla, €ClIM paHee HE MOJIY4YeHO XOJ/aTahCTBO
3aKIF0YEHHOr0 Win 3anuTHUKa (c1.280 YII3 JlatBun). U yunThiBas HEKOHKPETHOCTh STOM MTPABOBOM
HOpPMbI, Ha TPAaKTUKE BO3HUKAIOT pPa3JIMYHbIE TOJKOBAaHUS CpPOKa JaHHOM HOPMBI B CHUJIy Kak
00BEKTUBHBIX (K MpUMepy, Nepeaaya Jesia clieioBaTelieM B MPOKYypaTypy WM MPOKYPOPOM B CyIl
«BBINIAZAECT» HA JAHHBIA CPOK), TaK U CyOBEKTUBHBIX MPUYHMH (K MpUMEpY, HETOOPOCOBECTHOCTH
cleoBarens WIM NPOKYypOpa, HAIPaBJIAIOIIErO J€J0 JUIsl YTOJOBHOIO IIPECIECNOBAHMS WIN
COOTBETCTBEHHO B CyJ, B IOCJIEIHUN JI€Hb CpPOKa JBYX MECSIEB, OTBEAEHHBIX 3aKOHOM JJIf
MepecMoTpa JalbHENIIEro cofepkaHus moJ crpaxeit). Cpok mepecMoTpa B HEKOTOPBIX CIydasx
TPaKTyeTCd pPACIIUPUTEIBHO, TEM CaMbIM pEaJIbHbIIl IEPEeCMOTP MOXET COCTOSThCS M IO
MpOIIECTBUM Oosiee 4eM JBa Mecsla. B onHoM Jnene, mo KOTOpoMmy MepecMOTp ObLT MpOBeAEH
HEOJIHOKPATHO, OBIJIO YCTAHOBJIEHO, YTO MOCTOSIHHOE HECOOJII0IEHUE ITOI0 CPOKa, IIPEBbIIIAsl CPOK
Ha 1-3 aHA, mpHUBENO K TOMY, YTO JHIO OBLIO B CTaTyce 3aKkiouéHHOro Ha Oenee yem 30 mHei
JOJbIIE, YeM eclii OBl 2-MeCSYHBIH CPOK TepecMOTpa COJNEp)KaHHs TOJ CTpaked ObUT OBl
HEYKOCHHUTEIBHO COOIIOEH.

Uro kacaeTcsi CPOKOB 3a/1€pKaHUsL, TO ITH CPOKU B YTOJIOBHBIX MPOIIECCAX CTPAH COCTABISIOT
oT 24 vacoB u 6onbie. Tak, B lanun umeercs OCHOBHOU 3aKOH «AKT OTIPABJICHUS MTPABOCY IS
(anen. The Danich Administration of Justice Act), rme yka3aHO, YTO «IOJHIIUS UMEET MPaBO
3aJiepKaTh 1M003PEBAEMOro Ha CPOK 710 24 yacoB. 3a 3TO BpeMs 3aep KaHHBINA JIOJKEH MpesCTaTh
nepen cyaseil. B cinyuae, eciau monunus c4uTaeT HEOOXOAMMBIM MPOAIUTH CPOK 3aA€pPKAHUSL, CYIbs
MOJKET OTJIOKUTh NMPHUHATUE PEIICHUS Ha CPOK JO0 /2 4acoB, B T€YEHHE KOTOPOrO OOBUHSIEMBIH
cuMTaeTCs 3ajepKaHHEIMY.S! B aHHOH CHTyarum MOKHO TOBOPHTH O NPOLECCYaTbHOM CTaTyce
TaKOTO JIMIIA, KOTOPOE HE SBIISETCS MOI03PEBAEMBIM HIIM OOBUHIEMBIM, @ CUUTAETCS 3a/1eP>KaHHbBIM.

B VII3 JlatBuu cpok 3aziepxaHusi 10 IPUHITUS PEIIEHUs] O IPUMEHEHUN Mepbl IPEeCeYeHUs —
coJiepKaHue MOoJ CTpaked coctaBisieT oT 12 no 72 yacoB (sl JOCTaBJIEHUS B CyJl JUIa Ha
ocHoBanuu crarbu 270 VII3 — 12 gacos, 1o 48 wacoB 3anepxkanue — corjiacHo cratee 264 YII3, B
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paMKax MeXIyHapOJIHOTO CYAOTPOHM3BOJCTBA — 3a/IepKaHKe C IENbI0 BBIAAYH JIMIA — 10 /2 4acoB
cornacHo crarbe 699 VII3).%

Kak akryanbHyro mpoOjeMy B KOHTEKCTE CPOKOB COACP)KAHHUS TMOJ CTpaked HE0OXOAUMO
YIOMSHYTh M OOeclieueHHe MmpaBa Ha OKOHYAaHME Tpoliecca B pasyMHble cpoku. [lox kpurepusmu
pa3yMHBIX CPOKOB KaK B KOHTEKCTE cTaThil 6 KOHBEHIIMM ITpaB U OCHOBHBIX CBOOO]T YEIIOBEKA, TaK U
B mnpaktuke ECIIY, Tax M B yroJOBHO-IPOLIECCYaJIbHBIX HOpMax €BPOIEHCKUX CTpaH
MOJIPa3yMEBACTCST HECKOJIBKO OCHOBHBIX JJIEMEHTOB: OOBEM Jlena, OpHIUYECKas CIOXHOCTb,
KOJIMYECTBO MPOIECCYaTbHBIX JICHCTBHIA, OTHOIIEHHE BOBJICUEHHBIX B MPOIIECC JIHI] K UCTIOTHEHUIO
CBOUX TIPOIIECCYaTbHBIX OOSI3aHHOCTEH M MHBIX OOBEKTHBHBIE OOCTOATENHCTBA. OTHAKO BOIPOCHI
OpTaHU3aIMH CYJI0B HE ABISIOTCS OOBEKTUBHBIM 00CTOSTEIHCTBOM, 3TO MOAYEPKHYTO, K IPUMEPY, B
pemernu ot 04.09.2018. Cenara BepxosHoro cyaa Jlareum mo pery SKK-337/2018, 11210030713.
[To nanHOMY JI€Ty CyZOM NMPU3HAHO HApYIIEHUE MIPaB OOBUHIEMBIX JIUII, M COTJIACHO MyHKTY 1 yactu
nepBoii cratem  49' Vromosmoro 3akoma JlatBum, 000MM OOBMHSAEMBIM yMEHBIICHA
MPOJOIDKUTENLHOCTh HaKa3aHHWs B BUJE JMIIeHUs cBoOoxbl Ha 10 mecsies, MpoOnopIHOHAIBEHO
konnyecTBy BpemeHu 10 MecsiieB, B TeYE€HHUE KOTOPBIX [0 MPHUYMHE T[epexoja CyIbH,
paccMaTpUBAIOLIETO JIENI0 B IEPBOM MHCTAHIIMH HA JAPYTYIO JOJDKHOCTE. M mTaHHOE 00CTOSITENHCTBO,
CBSI3aHHOE C OpraHu3amued cyneOHON padoThl, HE SIBIISCTCS OOBCKTHBHON NMPUYMHON TPOJJICHUS
cyneGHOTO paccMOTperus aena.>

3akiroueHue

1. TIlpoBeneHHbI aHanU3 aKTyaJbHOCTEH MPAaBOBOIO PEryJUPOBAaHUS O MEpEe MPECEUEHMS —
3aKJIIOYEHUHU MO/ CTPa)Xy B KOHCTUTYLIMOHHBIX U YTOJOBHO-TIPOLECCYAbHBIX HOPMATHUBHBIX
aktax rocygapcts EBpombl oOTpakaeT CyIIECTBEHHOE 3HAYEHHE U POJb OTHOUIEHUS
3aKOHOJATENS K PEHICHUAM CyAeH MO OrpaHUYEHHUIO MpaBa Ha CBOOOY JIUII, TIOJJ03PEBAEMBIX U
OOBMHSEMBIX B COBEPIICHHM TMpecTymuieHnid. OTHOIICHHWE 3aKOHOJATeNsl BBIPAKACTCS B
TpeOOBaHUAX, BBIABUTAEMbIX 3aKOHOM, KaK MPEANOCHUIOK COONO/IEHUS KOHCTHTYIHOHHOTO
IpaBa yeJoBeKa Ha CBOOOY.

2. IIpaBo rocynapcrBa orpaHHu€HHs IpaBa CBOOO/IbI JIHIIA PU IPUMEHEHHUH 33/1€pPKaHus U apecTa
(comepxaHue MO CTpaked) NPUMEHMMO JIMIIb B CIy4asX HEYKOCHUTEIBHOTO COOIOACHUS
IIPaBOBBIX HOPM, PEMVIAMEHTUPYIOLIUX IPABOBBIE OCHOBAHMSI M TIPOLIEAYPbI BHIHECEHHU S PEILICHHUS
Y UCTIOJTHEHMS 33/1ep KaHMsl, @ TAKXKe COACPKAHUS IO CTPaXKy.

3. Ha cpok mpoIomKHUTENbHOCTH COJEpKaHMs TOJ| CTpaked, Kak C TOYKH 3pEHHs] MHTEPECOB
CYJIOTIPOM3BOJICTBA, TaK W IpaB Ue€JIOBEKa, HEMOCPEICTBEHHOE BIMSHUE OKa3blBaeT YETKas
periaMeHTalty MpoLeaypbl IEPEeCMOTpa COJepkKaHUS MO CTpake U cyJeOHbIH KOHTPOJIb 3a
coOJII0ICHUEM ITPABOMEPHOCTU OTPAHUYEHUS MpaB yejaoBeKa. TeM caMbIM CPOKU COJEp>KaHUs
IO/l CTpakKEH OKAa3bIBAIOT CYLIECTBEHHOE BIIMSHUE HA JUIMTEIBHOCTH YrOJOBHOTO Ipoliecca B
LETIOM.

4. CyuiecTBeHHbIM C TOYKHM 3pEHHsI COOJIOAECHUS MpaB IOAO03PEBAEMBIX U OOBHHSIEMBIX Ha
OKOHYAHHUE TMpoIlecca B pa3yMHbIE CPOKH, a TaKXK€ C TOYKU 3PEHUS MHTEPECOB YTOJOBHOIO
mpouecca, SBJISETCS IO3UTUBHAS NPAKTHKA CYJIONPOM3BOACTBA HEKOTOPBIX EBPOIEHCKUX
rocy/apcTB, IJl€é HWMEHHO CyJ TMpOBEpSIeT HHTEHCHUBHOCTh IPOBEIEHHUS MPOIeCCyalbHbIX
JIeWCTBUH, BO BpeMs COIEpP)KaHUs MO CTpaXxKel MoJ03peBaeMbIX U OOBUHIEMBIX.

5. IIpobGnemoit obOecrieueHus MpaB HECOBEPIICHHOJETHUX JIMII, TOABEPTAEMBIX COJEPIKAHHIO TTO]T
CTpaXkeil B yrosloBHOM npouecce PO, sBisercs HEI0CTaTOUHOCTh TapaHTHH TPaB TaHHBIX JIMII.
B cBs3u ¢ atuM B crathio 423 YIIK P® HeoOX01uM0 BHECTH U3MEHECHHS B IIEIIAX OIPEICTICHHIS
OTIMYMNA TPOLENYpHl 3aJ€pKaHHUS M 3aKIOYEHHUS HECOBEPLIEHHOJETHUX II0J CTpPaxy OT
MIPOLIEAYPHI 3aJIepKaHus U 3aKIIOUEHHUS T10]] CTPAKy B3POCIBIX.

6. IIpoGiemoii obecrieueHust MpaB JIML, MOJBEPraeMbIX apecTy B YroJIoBHOM mpoiiecce JlatBuw,
SIBJIIETCS. HEKOHKPETHOE OIpejeNieHHe B 3aKOHE CPOKOB IEPecMOTpa COJEp)KaHUsS HX TOJ
crpaxeil. B cratbio 280 VII3 JlaTBuM HEOOXOAMMO BHECTH M3MEHEHUS, ONPEACITUB YETKUE
CPOKH TIEpeCMOTpa COJAEp)KaHUs TOJ[ CTpakeu (JIaT. — apcietindjums), 4TO IMO3BOJUIO ObI
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JOCTUTHYThH €IMHOOOPAa3HOCTHU MPAKTUKHU MPUMEHEHUS CPOKOB MPOLIEAYPHI IEPECMOTpa TaHHOM
Mepbl IPECEUECHHUS.

7. OpueHTanus Ha CHI)KEHHE CPOKOB MPeObIBaHMUS O] CTPaXKel B YTOJIOBHOM MPOIIECCE MOKET HE

TOJILKO CIIOCOOCTBOBAThH YKPETJICHHUIO MIPAB TOI03PEBAEMBIX 1 OOBUHSEMBIX, HO U CYIIECTBEHHO
CHU3UTh PHUCKHU 3J0YHNOTPEOJCHUI CIIy)KEOHBIM IOJOXKEHHEM M BJIACTHIO JIOJKHOCTHBIMU
JUIAMH, OTBETCTBEHHBIMU 32 BEJICHUE YTOJIOBHBIX JIEII.
B nennom He06x01MMO MOAYEPKHYTh HEM3MEHHYIO aKTyaJIbHOCTh TEMBI UCCIIEZIOBAHUS, B OCHOBE
KOTOPO# — (hyHJaMEHTAIBHOE U 3alUIAeMOE OCHOBHBIMHU 3aKOHAMH €BPOIEHCKUX CTPaH MPaBo
yelioBeKa (MHIMBU/A) Ha CBOOOAY M €r0 HENPUKOCHOBEHHOCTh, M BO3MOXHOCTh OTPaHUYCHUS
3TOrO MpaBa JHUIIb Ha OCHOBAaHUHM 3aKOHA NPU YCIOBHHM HEYKOCHUTEIHHOTO COOJIOACHUS
MIPelyCMOTPEHHON 3aKOHOM MPABOBOM MPOLIETYPHI.
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Anotacija

Raksts wveltits kriminalprocesa teorijas un prakses aktualitatei: procesualo piespiedu
lidzeklu — aiztur€Sanas un apcietindgjuma — tiesiska reguléjuma analizei. Autori iezZimé gan abu
procesualo piespiedu lidzeklu konstitucionalo ietvaru, gan to tiesiskas reglamentacijas aktualitates,
analizé ar1 Eiropas Padomes un Parlamenta Direktivu normas. Raksta atspogulota apcietinajuma
terminu un to parskatiSanas probléma, apcietinato personu tiesibu garantijas, t. sk. nepilngadigo bérnu
tiesibu garantijas.

Raksta nosléguma apkopoti secinajumi, ka ari dazi priekslikumi tiesiska regulgjuma
pilnveidei Latvijas Kriminalprocesa likuma un Krievijas Federacijas Kriminalprocesa kodeksa.

Atslegas vardi: kriminalprocess, apcietinajums, apcietindjuma termini, apcietinato personu
tiesibas.
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Abstract

The increasing use of blockchain technology nowadays can play a key role in using the
decentralized network as a standard database for the unified and secured registry, through which
financial institutions can conduct a relevant customer due to diligence measures and business
transactions by verifying organizations’ Legal Entity Identifier (LEI) codes, self-sovereign identifiers
managed by the Global Legal Entity Identifier Foundation (GLEIF). With proper implementation,
this solution can be applied to blockchain networks, offering the additional advantage of quality
control and detailed business analysis. Thus, by giving financial institutions the benefit of interacting
with legal entities that have proved their reputation and, therefore, by reducing the money laundering
risk at financial institutions, blockchain technologies now could reach global standardization and
acceptance by financial institutions worldwide.

Keywords: LEI, blockchain, anti-money laundering, risk assessment, risk management.

Introduction

Money laundering and terrorist financing can do harm to the stability of a financial system, and
negatively affect the reliability of banks and other financial institutions, such as security firms and
insurance companies. Money laundering activity has been associated with several cases related to
bank failures around the globe, including the closures of the European Union Bank, Riggs Bank,
Danske Bank AS etc. Such cases indicate that the risk of money laundering has been implemented at
the financial institutions mentioned above and the overall risk of involving financial institutions in
such transactions is high.

As money laundering and terrorist financing threaten financial and non-financial institutions
and societies, the challenge, and the necessity to develop technologies in order to prevent and detect
financial crime intensifies. The key features and main tools for solving this problem are, respectively,
the knowledge (awareness) of the financial institutions’ employees and the information technologies.
This paper proposes to consider the risks of money laundering and terrorist financing arising during
the establishment of relationships between financial institutions and prospective clients and during
the conduction of due diligence measures with the existing clients. The author believes that internal
control mechanisms at financial institutions should be constantly developed to identify the risks
associated with the legalization of criminal proceedings and ensure the economic security of a
particular financial institution. The purpose of this research is to propose using a global registry of
legal entities (LEI index) through which financial institutions can conduct relevant diligence and
business transactions, thereby reducing the risk of money laundering at financial institutions, by
verifying the Legal Entity Identifier (LEI) codes, self-sovereign identifiers managed by the Global
Legal Entity Identifier Foundation (GLEIF), a Swiss-based organization that coordinates the
management of the global LEI system under the oversight of the Legal Entity Identifier Regulatory
Oversight Committee (LEI ROC). Currently, an LEI index has a number of shortcomings caused by
the peculiarities of its implementation, which, as a result, may lead to the conclusion that it is
unsuitable for operation within the framework of financial institutions. It is crucial to have an LEI
index developed in a way to provide its security and reliability, performance, data relevance, and the
auditable and immutable history of all changes made. Therefore, the author proposes to develop an
LEI index on a decentralized platform in order to meet the requirements necessary to use an LEI index

https://doi.org/10.17770/acj.v1i93.6733
(=) O] This journal is distributed with an international license:
Creative Commons Attribution 4.0 International License


https://doi.org/10.17770/acj.v1i93.6733
https://creativecommons.org/licenses/by/4.0/

30
Administrativa un Kriminala Justicija Nr. 1/2/2022

as a reliable source and to avoid the impossibility of obtaining up-to-date information when requested
by financial institutions.

To achieve this objective, it is necessary to solve the following tasks:

e analyze legal acts and recommendations in this area;

e identify the risk types and the risk factors of financial institutions in the field of Anti Money
Laundering and Counter-Terrorism Financing (AML/CFT) when carrying out due diligence
measures;

e determine the role of LEI to reduce the risk of money laundering and terrorist financing and the
significance of its implementation on a decentralized platform.

The author used the provisions and conclusions on solving the problems of risk management in
the field of combating money laundering and terrorism financing specified in the Guidelines of the
Association of Certified Anti-Money Laundering Specialists (ACAMS), the Guidelines of the
Estonian Financial Supervision Authority for the theoretical and methodological basis of the research.
The nature of the tasks set and a systematic approach to their solution determined the use of the
following research methods in the work: analysis, synthesis, generalization, and other general
scientific methods. The author used the provisions of legislative acts and recommendations from
authorities, sources presented on the Internet, and research results of the author as the information
basis of the study.

Legal acts and recommendations

We live in the age of international control over money laundering and terrorist financing
tightening. Through several money laundering typologies exercises, the Financial Action Task Force
(FATF), an intergovernmental body formed in 1989, demonstrated that money laundering can be
achieved through virtually every medium, financial institution, or business.? A key element of
FATF’s efforts is its detailed list of appropriate standards for countries to implement. These measures
are set out in the 40 FATF Recommendations adopted by the FATF plenary in February 2012, with
the last revision made in October 2021, which provides a complete set of countermeasures against
money laundering and terrorist financing, covering (among others) the identification of risks and
development of appropriate policies and the transparency of legal persons and arrangements,
combined with international cooperation.

At the June 2012 Los Cabos Summit?, the G20 Leaders endorsed the Financial Stability Board
(FSB) report “A Global Legal Entity Identifier for Financial Markets”® and encouraged “global
adoption of the LEI to support authorities and market participants in identifying and managing
financial risks™*. A more detailed definition of LEI will be described below.

The activity of financial institutions is one of the main in global economics and is the most
sensitive to external changes. The establishment and maintenance of an effective AML/CFT program
is an obligatory part of any financial institution’s charter to operate. As stated in (1) 8 14 of the
Estonian Money Laundering and Terrorist Financing Prevention Act: “The obliged entity establishes
rules of procedure that allow for effective mitigation and management of, inter alia, risks relating to
money laundering and terrorist financing”. > Moreover, in accordance with the 10th FATF
recommendation, CDD measures to be taken as “identifying the customer and verifying that
customer’s identity using reliable, independent source documents, data or information”, as well as
“identifying the beneficial owner, and taking reasonable measures to verify the identity of the
beneficial owner, such that the financial institution is satisfied that it knows who the beneficial owner
is. For legal persons and arrangements, this should include financial institutions understanding the
ownership and control structure of the customer”.

The risk-based approach is one of the main recommendations of the FATF. The approach is
based on risk identification, as stated above, and assessing the risk of money laundering at a financial
institution, which helps to determine the level of the client’s risk, and helps to identify clients with a
high risk of money laundering. The risk-based approach makes it possible to prevent the use of a
financial institution for the purpose of money laundering.
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Risk factors of financial institutions

In accordance with § 13 of Estonian Money Laundering and Terrorist Financing Prevention
Act: “For the purpose of identification, assessment, and analysis of risks of money laundering and
terrorist financing related to their activities, obliged entities prepare a risk assessment, taking account
of at least the following risk categories:

1) risks relating to customers;

2) risks relating to countries, geographic areas or jurisdictions;

3) risks relating to products, services or transactions;

4) risk relating to communication, mediation or products, services, transactions or delivery
channels between the obliged entity and customers”.

Based on the information from Basel Committee on Banking Surepvision® and according to
recommendations from Estonian Financial Inspection’, in the context of AML/CFT, the business
units (e.g., front office of financial institutions, customer facing activity) are the first line of defense
in charge of identifying, assessing, and controlling the risks of their business. They should know and
carry out the policies and procedures and be allotted sufficient resources to do this effectively. The
second line of defense includes the chief officer in charge of AML/CFT, the compliance function but
also human resources or technology. The third line of defense is ensured by the internal audit function.

Table 1: The real sample of risk rating tool used by financial institutions

Risk factor Type Risk level = Risk value Weight
Private company .
Customer type limited by shares High risk 8 0.1
Customer industry Financial services - Low risk 3 0.15
regulated
Customer New client, recent
. : incorporated >1y, no High risk 10 0.1
relationship .
previous bank account
_Ct_Jstc_)m_er UK Medium risk 4.6 0.2
jurisdiction
UBO jurisdiction UK Medium risk 4.6 0.25
Monthly turnover 50000 € < High risk 7 0.2
Total 1
Total: Medium Risk 5.72 initial risk rating

Source: Composed by the author based on the data provided by financial institution

Thus, financial institutions must implement their risk rating tool according to the appropriate
risk-appetite and use it while identifying clients and conducting due diligence measures. The sample
risk rating tool is presented in Table 1.

According to GLEIF research (2018), “in order to accurately identify client organizations with
the most up-to-date data, financial institutions tend to use a variety of different identifiers for cross-
checks. In average they use 4 different identifiers internally, but about a third say they use 5 or more
identifiers”. GLEIF also warns in their research that “financial institutions use multiple identifiers for
cross-checking. But this creates confusion because the same ID may be associated with multiple
entities (49%), and different IDs can relate to the same entity (47%). Only two thirds of financial
institutions believe they hold accurate client information. Less than a third of clients can be relied on
to report material changes to their legal entity, so the burden remains with the institution to conduct
regular reviews”. These facts show the real challenges the financial institutions facing while
interacting with their clients, and it is necessary to pay special attention to this, since they are factors
preventing the normal work of responsible employees when using a risk-based approach to reduce
the financial institution’s risk of use for the purpose of money laundering.
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What is a LEI

The LEI system was developed by the 2012 Group of Twenty (G20) in response to the inability
of financial institutions to identify legal entities uniquely, so that their financial transactions in
different national jurisdictions could be fully tracked. LEI ROC currently is a coalition of financial
regulators and central banks across the globe and is encouraging the expansion of the LEI.

According to GLEIF, the LEI is a 20-character, alpha-numeric code based on the 1SO 17442
standard developed by the International Organization for Standardization (1SO). It connects to key
reference information that enables clear and unique identification of legal entities participating in
financial transactions.®

Picture 1: The meaning of the digits in the LEI code

1|efs]efs[e]7]e[o]r0]r]iz]1a]ra[ss]1e]sr]16] 10 | 20 |

LOU IDENTIFIER VERIFICATION ID

Prefix used to Enti ElfNTITz "?fr:ﬂ lFIdER ted Two checks digits
ensure uniqueness NAy:epeciic pait ol the cods genorale as described in the

and assigned by the LOUs according to

amonchg)Lcji:s o transparent, sound and robust allocation policies ISsthr;I::;z
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Source: https://docs.leipapa.com

The LEI code specifies the minimum reference data, which must be supplied for each LEI, such
as the official name of the legal entity as recorded in the official registers, the registered address of
that legal entity, the country of formation, the codes for the representation of names of countries and
their subdivisions.® The information stating the date of the first LEI assignment, the date of last update
of the LEI information, and the date of expiry (when applicable) is also stored in the global database.
Moreover, each LEI contains information about an entity’s ownership structure (direct and ultimate
parent entities) and therefore answers the questions of “who is who” and ““who owns whom”*° for
each particular entity. Every single LEI code is unique, and it shall be issued only once for a specific
legal entity and the same LEI code cannot be issued to another legal entity. The LEI code does not
replace the registry code (registration number of the entity) of the commercial register, which is still
used to identify a legal entity.

LEI codes associate legal entities with key information, which allows them participating in
global financial markets to be clearly and uniquely identified and are already used to identify the
parties to EMIR derivative instruments transactions and due to the application of implementing
regulation EU/2017/105, no other alternative codes can be used when providing notification of
transactions made with derivative instruments starting from the 1st of November 2017. Moreover,
LEI codes are used for reporting as of the 3" of January 2018. Pursuant to the MiFIR and MiFID 1I**
regulatizon, transaction reports shall, among other things, also be used for investigating market
abuse.!

In simple words, LEI code is a uniform way of keeping track of legal entities around the world.
LEI codes are global and have no borders at all for relevant and trusted identification of entities.
Looking in that way, the publicly available LEI data pool can be regarded as a global directory, the
registry which may greatly enhance transparency at the global marketplace. Such information is
important for compliance departments of financial institutions and anti-money laundering specialists
while conducting due diligence measures as part of KYC procedures, especially in such cases where
foreign legal entities have the complicated and opaque structures of ownership.

The management of the LEI system is coordinated and supported by GLEIF, while registrations
and data storage are performed by Local Operating Units (LOUSs), which, in turn, use a branched
structure of Registration Agents (RAS) that receive applications from legal entities for the registration
of LEI codes, checking the data, processing legal documents, sending applications to the relevant
LOU for further issuance of the LEI code. GLEIF invokes that “financial services businesses can save
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time, gain greater transparency, and work in a more streamlined fashion by adopting an LEI for each
client organization".*®

GLEIF research (2018) explores the challenges that the banking sector faces when it comes to
onboarding new client organizations, with a view to investigating, in particular, the implications of
Know-Your-Customer (KYC) requirements. Financial institutes operate in multiple jurisdictions and
therefore need a global standard such as LEI system, which offers various businesses a unified
approach to identifying legal entities and has the potential to take the complexity out of business
transactions.'*

Why to use blockchain

As stated above, GLEIF coordinates the management of the global LEI system and maintains a
registry called as the Global LEI Index. However, a centralized service or a management body
maintaining a registry can be considered as a single point of failure for the whole system. Moreover,
currently there are several sources, within which LEI data is stored. When a legal entity is registered
or provided an update with a LOU, there is often a waiting period, that can take up to several hours
before the updated information appears on various search tools online. Given that the very nature of
the LEI is that it is a digital product, all the data is stored online between separate entities, and the
information may not match between them, and may be inconsistent across search tools.

The data quality concerns associated with lapsed LEIs were specified and summarized in the
LEI ROC progress report (2018)*°, pointing out the risks that the second LEI identifier could be issued
to the same legal entity (if for instance, a name change was not timely recorded), confusion about the
surviving LEI in case of mergers, difficulties in reconciling LEI data with other databases (e.g.
different addresses), lack of management of challenges to LEI data by third parties (as LOUs cannot
generally update a record without the agreement of the entity). Another concern is that data
enhancements are not implemented for lapsed LEIs, for instance, the collection of relationship data,
which is progressively rolled out.*® Such concerns and potential vulnerabilities are crucial for
registries such as Global LEI Index, where information about legal entities must be relevant and
verified, as well as access all the time without interruptions since financial institutions’
representatives should get validated information while performing AML checks of their clients.

One approach to address this is to use a Distributed Ledger Technology (DLT) more commonly
known as blockchain technology, an emerging technology for secure, decentralized, and transactional
data sharing across a large network of untrusted participants without relying on a central trusted
authority to record and validate transactions. Blockchain technology produces a structure of data with
inherent security qualities. It is based on the principles of cryptography, decentralization, and
consensus, which ensure trust in transactions.!’

Blockchain has three levels of security:

e Blockchain is a distributed network that allows storing data in an unchanged form transparently.

e Blockchain stores information in a chain of blocks, where each contains information about the
previous one (the hash value).

¢ Information in the blockchain is protected using mathematical algorithms.

Centralization is the primary difference between the registry built on blockchain and
implemented with a regular database. While all records secured on a regular database are centralized,
each participant on a blockchain has a secured copy of all records and all changes. Thus, each user
can view the provenance of the data, and if there’s an inconsistency, blockchain technology will
immediately identify and correct any unreliable information, since each participant maintains a copy
of the records. The widespread adoption of blockchain technology these days to ensure that any
number of centralized databases are not compromised, gives enough arguments to decide on the
appropriateness of using blockchain for the Global LEI Index registry. It is also stated by GLEIF, that
integration of LEI into solutions based on digital certificates and blockchain technology, will allow
anyone to easily connect all records associated with an organization and identify “who owns

whom?”.18
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Blockchain “by design” is a reliable and distributed platform to share data and services
securely. Instead of, as now, centralizing the data in one database, it will be distributed automatically
to interconnected nodes, owned by the participating operational units. This provides a robust defense
against attack. The blockchain technology will update Global LEI Index in-a real-time with quality
data and reflect relevant information as they change over time while maintaining an auditable and
immutable history. Any changes made on one system will be logged and updated on the others in a
real time and due to its interconnected network and data protocols, there are no single points of failure
nor a single authority that controls the system. These features make blockchain the ideal technology
for Global LEI Index and as a blockchain-agnostic innovator, GLEIF continues to implement their
Digital Verifiable Credential (DVC) proof-of-concept on both public (Ethereum) and private
(Hyperledger Indy) blockchains.*®

Conclusion

After analyzing legal acts and recommendations in the field of AML/CFT, the author has
concluded that financial institutions have to establish internal rules and procedures allowing effective
mitigation and risk management of relating to money laundering and terrorist financing. Customer
due diligence measures should be conducted as identifying customers and verifying their identity with
the use of reliable and independent source documents. The risk-based approach is one of the main
recommendations of the FATF, which is based on the risk identification and assessing the risk of
money laundering at a financial institution, which helps to determine the risk level of clients and
identify clients with a high-risk of money laundering. Financial institutions are obliged to prepare a
risk assessment, considering at least risks relating to customers, risks relating to countries, geographic
areas or jurisdictions, and risks relating to products, services or transactions. Moreover, financial
institutions must implement their risk rating tool according to the appropriate risk-appetite and use it
while identifying clients and conducting due diligence measures.

Since there are several challenges that financial institutions face while interacting with their
clients related to the data relevancy and accuracy, the author proposes the using of the Legal Entity
Identifier (LEI) system that was developed by the 2012 Group of Twenty (G20) for reducing money
laundering risks. Since each LEI code contains information about an entity’s ownership structure
(direct and ultimate parent entities) and the reference data, such as the registered address of that legal
entity, the country of formation etc., it can be used as a way of keeping track of legal entities around
the world and the publicly available LEI data pool can be regarded as a global directory, which may
greatly enhance transparency in the global marketplace. However, a LEI registry implemented on a
centralized database faces several challenges, such as the time lagging, security, and accuracy issues,
which is crucial for such registries where information about legal entities must be relevant and
verified.

The author considered a solution to implement LEI registry with use of Distributed Ledger
Technology (DLT). Such solution will provide the highest level of security, real time updates and
will make available the whole history of updates and transactions for each LEI code. The first
approach of implementation of the solution mentioned herein is in the stage of development by GLEIF
contractors on both public (Ethereum) and private (Hyperledger Indy) blockchains.
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Anotacija

Blokkedes tehnologijas izmantosanas pieaugumam miusdienas var bt batiska nozime, lai
pielietotu decentralizétu tiklu ka standarta datubazi vienotai un aizsargatai registracijai, caur kuru
finansu iestades var veikt attiecigu klientu uzticamibas un biznesa darijumu parbaudi, analizgjot LEI
kodu — suverénu identifikatoru, ko parvalda Globalais juridisko personu identifikatoru fonds
(GLEIF — Global Legal Entity Identifier Foundation). Veicot pareizu identifikatora ieviesanu, $o
risingjumu var izmantot blokkeédes tiklos, piedavajot kvalitates kontroles un detalizétas biznesa
analizes papildu prieksrocibas — finansu iestadeém iesp&ju sadarboties ar juridiskam personam, kuras
ir pieradijusas savu nevainojamu reputaciju, tadéjadi samazinot naudas atmazgasanas risku finansu
iestades.

Autors secina, ka blokkédes tehnologija Sobrid varétu sasniegt globalu standartizaciju un
akceptu no finansu iestazu puses visa pasaulg.
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Abstract

Country-specific knowledge offered by police science is a necessary precondition for successful
policing. However, cursory data on police science in the Baltic countries raises many questions about
the real use of scientific knowledge opportunities in these countries.

The paper elaborates on a framework to advance a science-oriented mindset in the police.
Principles of narratives and framing were used to overcome a possible conflict between scientists
and practitioners, and bridge all the parties related to policing. In this framework, scientists should
take the lead.

External, internal, and strategic factors, as Alisson’s three key management functions, were
used to specify factors of the framework in the research. The framing process that holds a focusing
function allows the use of discovered narratives and presents a variety of possible future directions.
Creating a metanarrative with beginning, middle, and end grasps all the agents and ties into future
developments.

Keywords: Police science, Narrative, Framing, Policing.

Introduction

“...there is still a fundamental disconnect between science and policing [...] the policing
industry must take ownership of police science.” Let us suppose it is true, but if they (the police
industry) do not take ownership? Next what? It is possible to find many arguments to explain or
justify the situation. For example, the police are just too busy with daily problems, and/or the context
of safety does not demand advancement (is it “too” safe). These kinds of argumentation appear as an
excuse. In striving towards an indefinite future, all the parties enter frameless interactions (a new
situation with no single solution), and as if they try to understand the situation, they fall back on
available frames.2 However, it is possible to avoid this foil. Ideas of framing and narratives offer
many possibilities to advance a science-oriented mindset as an overall aspiration towards knowledge
needed for the police and policing for the sake of safety in the Baltic countries the Republic of Estonia,
the Republic of Latvia, and the Republic of Lithuania. The paper offers a framework for advancing a
science-oriented mindset necessary for developing police science in the Baltic countries.

The need for new or appropriate knowledge regarding policing issues is present. Incidents in
safety often entail higher public interest, and pressure for police to find the correct answers can create
a context for an unbalance in a scale of theory and practice. Regardless of an almost century-aged
statement of August VVolmer — “the scientific approach to criminal investigation is here to stay”® — the
question of balance between theory and practice is still present.* Since half-backed decisions or
inaptitude use of knowledge can cause unwanted results.®, advancing a science-oriented mindset is
crucial. More precisely, “advancement of science in policing is essential if police are to retain public
support and legitimacy and if the policing industry is to alleviate the problems that have become a
part of the police task.”®

https://doi.org/10.17770/acj.v1i93.6492
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From the safety and policing perspective, the Baltic countries have faced many similar
challenges after regaining independence. Rapid developments in social life and specific native
languages are only some red flags calling for contextual knowledge of appropriate policing. However,
and without any criticism, a brief glimpse of police research’s cursory data since 1991 (see Table 1)
poses a question of the adequacy of a science-oriented mindset.

Table 1: Data of police research during 1991-2020 indexed in Web of Science

Country Population Results with the topic-| The first five record counts in Web of
on January 1% word “police” in Science Categories
2020 1991-2020

History (11); psychiatry (5); substance
abuse (4); public environmental
occupational health (3); criminology
penology (3)

Economics (4); management (3);
education educational research (3); social
science interdisciplinary (3); material
science textiles (2); transportation science
technology (2); business (1); criminology
penology (1)

Economics (9); education educational
research (6); transportation science
2,794,100 65 technology (5); philosophy (5); sociology
(5); engineering mechanical (4); history
(4)

Criminology penology (71); public
environmental occupational health (35);
medicine legal (30); social science
interdisciplinary (27); psychiatry (26);
psychology multidisciplinary (26);
substance abuse (18)

Public environmental occupational health
(47); criminology penology (46);
5,822,800 377 medicine legal (42); political science (20);
transportation (18); psychiatry (16); social
science interdisciplinary (15); law (14)
Criminology penology (130); public
environmental occupational health (64);
5,367,600 596 psychiatry (44); social science
interdisciplinary (42); law (42);
psychology multidisciplinary (41)
Sources: the author based on Web of Science (2021) and Eurostat (2021)

Republic of

Estonia 1,329,000 49

Republic of

L atvia 1,907,700 19

Republic of
Lithuania

Republic of

Finland 5,525,300 363

Kingdom
of Denmark

Kingdom of
Norway

In the paper, the police science means “scientific knowledge about what constitutes policing,
how it is made operational in a variety of social settings, how its institutions reflect or diverge from
broader social and political values, what theoretical frameworks guide policing, and how police
perform and their effect.”’ Since a particular approach for developing police science depends on the
context of a particular country, the paper focuses on a science-oriented mindset, which is a premise
for normative approaches.

Although frames® and narratives® are concepts with many faces, we can state that a frame is a
perspective from which an amorphous, ill-defined, problematic situation can be made sense of and
acted on?, and narrative is a form of explanation that works by relating actions to individual beliefs
and desires that produce them.'! Here, narratives carry a meaning of hints pointing towards some
possible explanation of situations, and framing takes focusing purposes and presents a variety of
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solutions. The paper is not an evaluation or critique of police science in Baltic countries but it raises
some essential questions from the perspective of police science. Since the countries' context,
purposes, and opportunities may vary remarkably, the paper aims to present an analytical framework
creating a ground for advancing a science-oriented mindset in the Baltic countries and elsewhere.

Notwithstanding many ways to build up the research, the approaches familiar to the police are
to be preferred. For that reason, organizational principles and terminology are in use. The paper will
follow the well-known logic of Allison's three key functions of managers in both the public and
private sectors: (1) strategy, (2) internal components, and (3) external constituencies.'2

These three aspects direct the analysis through police practices, police culture, and task-
environment, and create a map to comprehend and follow ideas behind framing and narratives.

In the following, first, relying on Allison's model, the author has explained the contextual
factors of the police; second, the author has clarified the idea and the opportunities accompanying
framing and narratives for the advancement of a science-oriented mindset.

Methods and background

Setting the stage

On the one hand, there is a critical need for more profound and adequate information in
managing organizations; on the other hand, the context of bounded rationality states clearly: nobody
can ever have all the possible information about the social world. Thus, the science-orientated mindset
in the police depends on many factors. The internal and external factors of police organization, as
well as factors related to police behaviour that have a direct influence on people's everyday lives, are
the matter in this chapter. The focus is on the phenomena that pose a high demand for knowledge.

There are several opportunities to comprehend a particular situation of a science-oriented
mindset in a particular country. The data presented below carries an informative purpose and should
not be seen from the perspective of the methodology of comparative analysis. Although the focus of,
the paper is on the general concern of police science in the Baltic countries, the data presented in
Table 1 indicates at least two possible research questions for further studies: (1) the question of the
research focus, and (2) amount. Some additional data is necessary to familiarize police science in the
Baltic countries. The size of the countries and native language space are the characteristics making
the overall context even more distinct. To avoid possible data overload but lighten the context and
the Baltic countries’ data, the author randomly picked three European countries with native language
spaces. The only purpose is to clarify the context without any judgments.

The best way to understand the meaning and informational contribution of data presented in
Table 1 in the context of following internal, external, and strategic views is to acknowledge the
difference between typology and taxonomy. The debate between typologists and taxonomists is well-
known.!® Taxonomy base on empirical data and typology has an analytical basis. These two
complement each other. Typology is a heuristic striving holistic and system view. Appropriateness
of picked characteristics is one of the possible problems in creating typology since it always carries
subjective nature. Taxonomy tries to clarify what is known. It is a tool for testing theories and
typologies. Taxonomies have tended to be problem-specific and contextual, and it is not very easy to
apply in other settings. * Since the paper aims to present an analytical framework, it has the strengths
and weaknesses of typology. Like any other analytical framework, this framework offers an
opportunity for empirical studies.

The question of scientific knowledge is sometimes confusing. The peer-reviewing process is
one general precondition about quality, and publishing in journals indexed in scientific databases
appears as a measurement of output. Thomson and Reuters Web of Science (WoS) and Scopus are
these often-accepted databases available.® In the paper the author has used data from WoS. Of course,
additional data is necessary for comparative study, but in this study, the data carry contextual meaning
in raising the question of a scientific mindset. It is possible to get different results using other
databases and search modulation. More precise data are relevant in implementing and testing the
framework but irrelevant in creating a framework.
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Different native language spaces appear to be another critical issue from the data point. Writing
in a native language makes knowledge available to a particular audience and advances specific
terminology. However, policing is an interdisciplinary and inter-country issue, and every piece of
new knowledge available for the policing community is also crucial. Moreover, it is crucial not only
to the foggy policing community but also to a particular country since they are not in the play in some
cases. For example, in Holmberg's*® study of Scandinavian police reforms, the Finnish police were
not included: “However, at the time of writing, very little research on this reform has been published
in other languages than Finnish. For this reason, the Finnish police reform will not be included in the
analysis.”

Research data are collected from the WoS?’ and Eurostat.'® The timespan 1991-2020 in WoS
presents the whole year's data, and the topic word was “police”.°

External view — wickedness is hovering above.

Allison’s® view of external conditions focuses on the organizational aspects. However, the
focus of the paper is on understanding the opportunities of developing a science-oriented mindset.
Since the object is not a particular organization, it is better to use something hovering above all the
organizational context and have a more significant influence on a science-oriented mindset.
Wickedness is the phenomenon demanding high-level knowledge from a particular issue and
country’s perspective. It is necessary to keep in mind that “the way a problem is defined is very
closely tied to the type of solution that is proposed.”?

Rittel and Webber argue that societal problems are inherently different from the problems that
scientists and perhaps some classes of engineers deal with.?? They present the difference between
tame and wicked problems and argue that wicked problems are difficult to define; they have no
stopping rule; solutions are not true or false, but good or bad; there is no ultimate test for solutions;
all attempts to solutions have effects that may not be reversible; they have no clear solution; every
wicked problem is essentially unique; they may be a symptom of another problem; there are multiple
explanations for them, and the planner has no right to be wrong.

Concerning contemporary safety issues like migration crises or terrorism, additional
characteristics are necessary:

1) time is running out;

2) there is no central authority, or only a weak central authority, to manage the problem;

3) the same actors causing the problem seem to solve it;

4) the future is discounted radically so that contemporary solutions become less valuable.?®

So, the knowledge of wickedness brings many layers and links in explaining how issues are
scoped, priorities are set, and possible solutions are considered.?* The context emphasizes
particularities at the centre of the science-oriented mindset. The Baltic States have a particular context
that requires particular answers. For example, Newman and Head found in their study of gun control
across multiple national contexts that “gun violence is a wicked problem in the US, but not wicked
in Canada or Australia.”?®

Internal view — specific and demanding police culture

An organization is a fertile terrain of components influencing a science-oriented mindset, and
police culture is crucial. The chapter emphasizes the cultural aspects of the police since police culture
tends to be action-oriented, often seeking a quick fix.?® Also, organizational culture is more
convenient in thinking about the topic than organizational design elements like centralization or de-
concentration. In the paper, culture has the following meaning: “The culture of a group can be defined
as the accumulated shared learning of that group as it solves its problems of external adaptation and
internal integration; which has worked well enough to be considered valid and, therefore, to be taught
to new members as the correct way to perceive, think, feel, and behave in relation to those problems.
This accumulated learning is a pattern or system of beliefs, values, and behavioral norms that come
to be taken for granted as basic assumptions and eventually drop out of awareness”.?’ Culture is like
a bridge linking all the aspects of an organization, and in this way, influencing how people perceive
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the police. Police culture has a substantial impact on the everyday behavior of the police.?® It also
reflects the developments of a particular police organization. For example, after regaining
independence in 1991, the Estonian police were one component of the democratic state. However,
democracy at that time had different meanings and expressions in policing compared to 2021.
Although police culture is often presented as negative and stereotypical?® it is vital in a science-
oriented mindset. Especially noteworthy is the layered nature of culture, as Pauline 11l so clearly
presented.*® There is little doubt that culture influences the overall mindset of the police. To identify
the role of the police in society, culture as means, should be studied from inside out and outside in.

Strategic view — organization and strategies

Strategies are one of the most crucial factors in policing since they directly impact people's
perceptions of the police. The meaning of strategy in policing literature is often vague. Here, a
strategy is an actual behaviour or program, not an analytical ideal type. Strategies are just names of
people's or groups' behaviour elucidating their personalities. For that reason, “Changing policing
strategy is likely to have a greater impact on crime than adding more police”.3! However, it is known
that most executives cannot articulate their business's objective, scope, and advantage in a simple
statement. If they can't, neither can anyone else.*?

The complex organizational context demands advanced knowledge to answer organizational
needs appropriately. Nevertheless, even with the best strategies, not anybody can guarantee success.
In paraphrasing the idea of Bob Jessop,®® strategies are the tools helping to choose a form of failure,
and in this way, decrease the chance of failure. Understanding and developing strategies to answer a
particular country's needs directly link to a science-based mindset. Robert M. Grant identifies the
firm's primary role as integrating the specialist knowledge resident in individuals into goods and
services.3* Thus, recognizing the link between knowledge as a precondition for goods and services is
essential. The vague and inconsistent focus of scientific research is a preparation for failure in
policing. Here, failure has two primary meanings. First, without scientific knowledge, it is hard to
imagine a country-specific advancement in policing. Second, the police are developed to deal with
safety issues in society. The reference to society presents a hidden idea of policing that encompasses
more than police-specific knowledge like police strategies or skills.

It also deals with policy design and organizations. Dealing with safety in society is a complex
task. From the Baltic countries' perspective, both questions got a dark presentiment from Table 1
above. Besides, all strategies have limits that perform as a trigger for organizational development.
Any strategy fits only with a particular situation, and learning begins after acknowledging that the
strategy is not appropriate anymore. Here the science-oriented mindset comes in; it is time to find
some other mean (strategy) and redesign it to answer needs. Also, since strategies have different
dimensions in problem-solving®, these limited capabilities urge the police to look for new solutions,
leading to a science-oriented mindset.

However, in safe societies, it is possible to find police organizations without consciously using
any functional strategies®, although strategies can evade de-professionalization®” and are from that
perspective protection against stagnation. The keyword is awareness. All random developments
produce unpredictable ends.

Towards a science-oriented mindset in the police

Starting with framing

Frames are everywhere. Even simple frames like a window, works as an assistant in helping to
focus on something. Beyond that, knowledge about framing possibilities offers many advantages in
developing a science-oriented mindset.

Rein and Schon®® describe four mutually compatible images of frames: (1) as a scaffolding (an
inner structure), (2) a boundary that sets off phenomena from their contexts (like picture frames),
(3) a cognitive/ appreciative schema of interpretation, or (4) a generic diagnostic/prescriptive story.
Since narrative frames are that the storyline is more capable of incorporating and adapting to changing
events®, it is an appropriate device in this research. The frame becomes a story only after referring
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to a particular story.*® Rein and Schon** described reframing as an attempt to shift the paradigm of a
problem. This research emphasizes the signifying abilities of frames. Like a choice for a research
objective influences the choice of methods and unit of analysis*?, the lenses we use in looking at a
problem, accompany particular means.

For example, during some period, one can define several actions by the police, which appears
as a story after considering these actions through explanatory lenses like police strategy. By adding
information (e.g., police strategy), all these actions get other aspects, including moral and normative.
For example, data of police research during 1991-2020 are just data, which turns to a story only after
some additional information (e.g., comparison) or even value statements (e.g., good or bad). The first
question in framing is defining: “what we have?”. Although this limiting question already refers to
some perspective (e.g., knowledge about police science), it becomes a story after asking an
ontological question: “what it is?”. There are hardly limited opportunities to answer this question, but
the question is necessary before the normative question: “how or what ought to be?”. It is also
necessary to deal with an epistemological question like “how do we know?”, but for now, there is no
need to go further.

Accordingly, there are many possible explanations of the data of police research in 1991-2020
in Baltic countries (what it is), but these explanations give-a meaning to the data and predefine m
opportunities in moving towards the normative question. The ability to refer to various aspects of a
particular frame (data) and multiple possible meanings to interpret the data makes framing a powerful
tool. Since even the most intractable policy debates can lead to reframing,*? it is worth testing it for
the sake of a science-oriented mindset in the Baltic countries. Since framing, in the paper, operate as
a means of focusing and presenting varieties, the question of how to start becomes even more striking.
How to achieve a normative leap from data to recommendations, from fact to values, from 'is' to
'ought'?*

Narratives create meanings and build bridges

Storytelling is how we make meaning in our lives, and narratives create social meaning by
imposing a coherent interpretation of the mess of events and actions around us.* The ability to capture
the overall complexity is the characteristic of narrative, and the process of narrative creation builds a
bridge between related agents. While framing helps be precise, a narrative can grasp many frames
into a meaningful story. The variety of frames and narratives becomes understandable in thinking of
the Baltic countries. In order to build up a coherent view in a particular country to advance a science-
oriented mindset and grasp current narratives into one, it is helpful to define a metanarrative. The
latter is the candidate for a new policy narrative that underwrites the assumptions for decision-
making.*® Here, a metanarrative is meant to write with small-m. Like Enlightenment, metanarratives
with big-M carry a meaning of consensus, but we need to look for a different agenda.*” A joint
metanarrative above the Baltic countries may create additional empowerment. However, gathering
all the Baltic countries is not a necessary precondition. The framework elaborated here is also possible
to use elsewnhere; it is a mental model.

The process of creating a metanarrative is inherently appropriate for contemporary participatory
democracies since the purpose is to figure out the stories that are drowned out by the dominant
discourses.*® Vast contribution from van Eeten*® in implementing and developing Roe’s ideas in
dealing with controversial narratives about metanarratives is worth following.

Since the police operate in safety, which is an overlapping ground of problems grasping various
disciplines, police science is crucial. Here, the ability of narrative concerning complex issues gets a
unique value: “the best stories create a tapestry that is both lovely and useful and that helps make
sense of complex situations occurring within an environment of conflicting values.”>® Because of this
inner complexity, the need for multiple views is evident, and storytelling expands epistemology
beyond the comfort zone. It is naive to argue that published papers are too complicated compared to
the “real life.” It is a blunt fact that there are no cars or houses without science. Science-oriented
mindset helps overcome often even axiomatical (naive)inductivist or learning-by-doing positivist
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worldview. Using appropriate narratives is a move towards normalizing a science-oriented mindset
in presenting the shortcomings of empiricism.>!

Framing and narratives - creating a ground to advance science-oriented mindset

Principles of framing and narratives elaborated via external and internal factors of an
organization and input from strategies are valuable building blocks to create a ground for advancing
a science-oriented mindset. Here the author has connected the above-elaborated information into a
framework that can help act in frameless situations. Three primary tasks will combine ideas about
organizations and knowledge of dealing with policy problems:

1. Discover narratives related to a science-oriented mindset in the police.

2. Use discovered stories to acknowledge a current situation and outline future directions.

3. Build a metanarrative.

In this process, scientists and the police are mutually supportive and dependent. One general
problem seems to be the overall lack of knowledge characterizing a current situation
comprehensively. Although there are many possible starting points, the presumption is that the police
are responsible for advancing police science. °> However, to analyze a narrative, one has to have one.
It would be helpful to get knowledge to start with. The police need pieces of evidence about
themselves. As it was presented above, the police have a specific culture, so it is necessary to handle
the police and society as different units of analysis. The purpose is to discover narratives about the
nature of safety problems, the actual role and position of the police in society, and police behaviour.
Narratives about all these aspects have to be discovered separately. These different analyses allow
recognizing similarities and differences and starting a constructive process to find a metanarrative.
Here, the ball is in the hands of scientists whose responsibility is to discover and present narratives
hovering above. One main strength of this framework is that nobody knows “the
truth” before research. Discovering narratives are not pre-given since they will appear through study.
From that equal position, it is possible to expect a constructive future.

Discovered narratives are only building blocks and do not have a deterministic nature: a
metanarrative is a new direction, a story with a beginning, middle, and end. The strength of creating
a metanarrative is that it is a plus-sum game. From here, the idea of framing takes the lead. Framing
allows discovering various possibilities together. It becomes in force through cooperation and creates
a mutual dependency. The process gives a stimulus for a learning environment, and different views
on narratives clarify current positions. This kind of revealing situation leads to bridges between the
parties.

Since creating a metanarrative may not be familiar to all the parties, the additional value comes
to the front. Finding and using an appropriate method to reveal stories hovering above is necessary.
Looking for appropriate methods, explaining them to others, and putting them into action, already
presents the charm of a science-oriented mindset. The idea of “science as intellectual enterprise”,
S3fits probably with most organizational forms. The paper deals only with the opening of discussion
for using framing and narratives to advance a science-oriented mindset. So, the definition and
(re)construction of (current) narratives are the topics for further research. Yet, one additional piece
of good advice from the literature is that there is no best methodology or theory to succeed.>

Conclusions

The paper began with the blunt statement of disconnection between science and policing from
leading scholars in the field, and the author has created the framework to overcome this
disconnectedness. The paper challenged the commonly prevailing question of the responsibility of
advancement the police science, packed framing and narratives as equipment, and directed the issue
to scientists. Motivated employees are an outcome of organizational design and management, not a
precondition. In following this axiomatic knowledge from the organization’s field, the context for all
the agents should be presented. This complex task needs scientific expertise. It is also a challenge for
scientists to demonstrate the genuine need for a science-oriented mindset.
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The country-specific scientific knowledge helps to decrease the possibility of failure in safety.
Appropriate means are required since it is not easy to create a ground for advancing a science-oriented
mindset in the police in Baltic countries. Narratives can present a story with a beginning, middle, and
end. Before creating plans for developing a science-oriented mindset, narratives related to safety
problems, the police’s role in society, and police behaviour linking police to everyday life have to be
discovered. To assure transparency, these narratives hovering above society and the police should be
studied separately. These narratives are input for the framing process, which is essential in the overall
process. Framing makes an available variety of the possible future states and pushes to find
appropriate means to succeed. The bridging character of framing links all related agents. In a
frameless situation, the framing process focusing on the future prevents falling back to previous
frames available. The process towards a metanarrative is already an example of a science-oriented
mindset.

The framework presented is now available, but the implementation needs goodwill and action.
Also, it is an excellent chance for scientists to present the power of scientific knowledge. For making
hidden narratives visible, high-level knowledge is welcome.

Although the idea for this research springs from data about police research in Baltic countries,
the framework is not limited to them. The reason concerns epistemic issues; the framework is
typological, not taxonomical. However, the framework must be tested for the same reasons, and
further studies are needed. The urgency for a science-oriented mindset to confront challenges in safety
has never been greater. This study re-raises the question of a scientific-oriented mindset in the police,
presents a framework for advancement, and, in this way, overcomes the dualist thinking of scientists
and practitioners.
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Anotacija

Policijas tiesibu zinatné ir daudz pétijumu, kuros ir aprakstiti nepiecieSamie priekSnoteikumi
tiesiskas kartibas nodroSinasanai un uzturéSanai. Tomer Baltijas valstu policijas pieredzes analize
atklaj nepietickamu jaunako zinatnes atzinu izmantoSanu praktiskaja darbiba.

Saja raksta ir piedavata sistéma, kas balstita uz zinatni orienttas domasanas veicina$anu
policija. Autorprat, biitu japarvar iesp&jamais konflikts starp zinatniekiem un praktikiem un jasavieno
visas ar tiesiskas kartibas uzturé$anu saistitas puses. Saja konteksta zinatniekiem biitu jauznemas
vadosa loma.

Argjie, ieksgjie un stratégiskie faktori ka tris galvenas ta saucamas Alisson vadibas funkcijas
tika izmantoti, lai precizetu $1 p&tijuma ietvaru. Pétfjuma autors pievers uzmanibu dazadiem policijas
darbibas attistibas iesp&jamajiem nakotnes virzieniem, uzsverot strukturéta metanarativa
izveidoSanu, kas aptvertu visas iesaistitas kompetentas institiicijas.

Atslegas vardi: policijas tiesibu zinatne, narativs, ieramé&jums, kartibas uzturésana.
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Abstract

Law on Administrative Liability and amendments of sectoral laws came into force on
01.07.2020. and decentralized the rules on administrative liability law. From 01.07.2020.
administrative offences, penalties and offence proceedings in construction are stipulated in
Construction Law.

The aim of paper is to summarize and analyse the main information about administrative
offence proceedings in an institution, so that not only performed procedural actions of the
institution, but also the rights of persons who participate in administrative offence proceedings
would be observed in order to reduce the possibility to contest the decisions taken by an institution.
The work is based on administrative offence proceedings in the building authority, but the review
can also be useful in other sectors.

In order to achieve set goals, the author reviewed the regulatory enactments regulating the
researched issue, published sources and information available on the internet, which was published
until 03.12.2021. There are summarized and analyzed researched information and put forward
conclusions.

The main conclusion shows that it is important not only to perform procedural actions within
the time limits prescribed by the Law on Administrative Liability, but also justify decisions.

Keywords: administrative offence proceedings, a building authority, an official, a building
inspector, evidence of an administrative offence, justified decision.

levads

01.07.2020. speka stajas administrativas atbildibas reforma, kad Latvijas Administrativo
parkapumu kodeksu (turpmak — LAPK) nomainija Administrativas atbildibas likums (turpmak —
AAL) un grozijumi daudzu nozaru likumos, decentraliz€jot administrativas atbildibas tiesibu
nozares normas’. Lidz ar AAL speka stasanos, no 01.07.2020. administrativie parkapumi, sodi un
parkapumu process biivnieciba ir noteikts Biivniecibas likuma?, ka ari Parejas noteikumu
25. punkta.

Darba mérkis ir apkopot bitisko par administrativo parkapumu procesu iestade, lai ta gaita
tiktu ieveérotas ne tikai procesualas prasibas iestade, bet arT procesa iesaistito personu tiesibas, ka
rezultata samazinatu iesp&ju apstridét administrativa parkapuma procesa laika iestadé pienemtos
lémumus. Darba pamata ir apskatits administrativo parkapumu process buivvalde, bet apskatitais var
bt noderigs ari citas nozargs.

Darba izmantota vésturiska un teleologiska metode, apskatot eso$o regul&jumu un spéku
zaud€jusus normativos aktus, sist€émiska, analitiska, un salidzino$a metode, izp&tot, analiz€jot un
apkopojot publikacijas par darba apskatitajiem jautdjumiem un normativajos aktos reglament&to.

[zvirzito mérku sasniegSanai darba apskatiti izvirzito pétamo jautajumu reglamentgjoSie un
speka esoSie normativie akti, public€tos avotos un interneta resursos pieejama informacija, kas
publicéta Iidz 03.12.2021. Darba veikta izpétitas informacijas apkopoSana, analize un secinajumu
izvirzisana.

https://doi.org/10.17770/acj.v1i93.6730
This journal is distributed with an international license: Creative Commons
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1. Administrativa atbildiba

Administrativa atbildiba ir viens no juridiskas atbildibas veidiem, kas personai rada tiesiskas
sekas administrativa soda veida par prettiesisku ricibu, kuras kaitiguma pakape nav tik liela, lai
piem@rotu kriminalatbildibu.®> Administrativa parkapuma jédziens ietverts AAL 5. panta pirmaja
dala: ‘“Administrativais parkapums ir personas prettiesiska, vainojama riciba (darbiba vai
bezdarbiba), par kuru likuma vai pasvaldibu saistoSajos noteikumos paredzéta administrativa
atbildiba” 4 un dazu administrativo parkapumu prettiesiskums izriet tikai no fakta, ka par attiecigo
darbibu vai bezdarbibu ir paredz&ta administrativa atbildiba.® NepiecieSsams konstat&t, ka konkréta
persona ir veikusi ricibu, par kuru paredzeéts administrativais sods, un nav apstaklu, kas izslegtu
personas vainojamibu. Vainojamibu izslédzoSus apstaklus iestade Kkonstaté administrativo
parkapumu lietas izskatiSana, tacu pie administrativas atbildibas saucamas personas pienakums ir
noradit uz apstakliem, kas izslédz tas vainojamibu.® Personas riciba ka vainojama administrativo
tiesibu doktrina tiek skaidrota ka likuma vai pasvaldibas saistoSajos noteikumos aizliegtas darbibas
faktiska izdariSana vai neizdariSana, ja vien nav konstatéti apstakli, kas izslédz administrativo
atbildibu.” Administrativa atbildiba par biivniecibas noteikumu parkapumiem lidz 01.07.2020. bija
noteikti LAPK 152.pantd un par parkapumiem uzlika naudas sodu.® Tagad administrativie
parkapumi biivnieciba ir noteikti Buvniecibas likuma 25.—31. panta un par parkapumiem pieméro
bridinajumu vai naudas sodu.® Biivniecibas likuma ietvertas visas LAPK 152. panta tiesibu normas,
iznemot 152. panta sesto dalu, un attieciba uz akta par biives pienemsSanu ekspluatacija noteikta
atlikto buivdarbu izpildes termina neievéroSanu piespiedu izpilde risinama Administrativa procesa
likuma (turpmak — APL) ietvaros.’® Administrativa atbildiba ir paredzeta par likumos vai
pasvaldibu saistoSajos noteikumos noteiktu aizliegtu darbibu izdariSanu vai neizdariSanu.
NepiecieSams konstatét, ka konkréta persona ir veikusi ricibu, par kuru paredzeéts administrativais
sods, un nav apstaklu, kas izsl€gtu personas vainojamibu.

2. Administrativo parkapumu process iestadé
Administrativo parkapumu procesam ir tris stadijas:
1) administrativo parkapumu process iestadg;
2) administrativo parkapumu process tiesa;
3) administrativa soda izpilde.
Administrativo parkapumu process iestadé ietver divus posmus:
e procesu iestade, kas tiesiga uzlikt administrativo sodu;
e l&muma parsiidzésanu augstakai amatpersonai.t!
Administrativa parkapuma procesu iestadé (buivvald€), nemot véra Biivniecibas likuma
32. panta noteikto, var noteikt sadas stadijas:
1.1.a.) administrativa parkapuma procesa veikSana lidz administrativa parkapuma lietas
1zskatiSanai;
1.2.b.) administrativa parkapuma lietas izskatisana.'?
Administrativa parkapuma procesa veikSana iestade satur noteiktu procesualo darbibu
kopumu un secibu:
1) administrativa parkapuma procesa uzsaksana (AAL 15. nodala);
2) administrativa parkapuma lietas sagatavosana izskatiSanai (AAL 16. nodala);
3) administrativa parkapuma lietas izskatiSana (AAL 17. nodala);
4) lemuma pienemsana administrativa parkapuma lieta (AAL 18. nodala).’®
Turpinajuma tiks apskatita administrativa parkapuma procesa norise iestadé — no
administrativa parkapuma procesa uzsakS$anas lidz 1émuma pienemsanai administrativa parkapuma
lieta.
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2.1. Administrativa parkapuma procesa uzsaksana iestade

Pirmkart, lemjot par administrativa parkapuma procesa uzsaksanu, amatpersonai jaizverte, vai
ta ir kompetenta So 1émumu pienemt. Ja jautdjuma izlemSana ir citas amatpersonas kompetence,
informacija par iesp&jamo parkapumu japarsiita kompetentajai amatpersonai.'*

Amatpersonas, kuras ir tiesigas veikt administrativa parkapuma procesu, ir noteiktas AAL
115. panta, kura pirmas dalas 23. punkta ir noraditas paSvaldibu biivvaldes, ka ar1 treSaja dala
noteikts, ka administrativa parkapuma procesu var veikt ar citas pasvaldibas saistoSajos noteikumos
pilnvarotds pa$valdibu iestazu amatpersonas un pasvaldibu administrativas komisijas.'®
Amatpersona administrativa parkapuma procesu var uzsakt uz iesnieguma pamata, uz pasas
iniciativas pamata vai uz augstakas amatpersonas rikojuma, vai citas iestades zinojuma pamata.'®
AAL 115. panta piektaja dala noteikts, ka amatpersona ir tiesiga veikt darbibas administrativa
parkipuma novérSanai, neuzsikot administrativa parkapuma procesu.l’” Administrativo
parkapumu procesa ir piemérojams lietderibas princips, nevis obligatuma princips. lestade var
panakt, ka tiesibu normas parkapums tiek noversts, personu inform€jot par parkapumu un aicinot to
noverst. lestade var neuzsakt administrativo parkapumu procesu ari tad, ja jau ta uzsakSanas laika ir
skaidrs, ka pie atbildibas saucamo personu noskaidrot nebiis iesp&jams. Administrativo parkapumu
var atzit par maznozimigu saskana ar AAL 11. panta pirmo dalu, ja administrativais parkapums nav
radijis tadu apdraud&jumu tiesiski aizsargatajam interesém, lai par to piemé&rotu sodu. Amatpersona
var izteikt personai aizradijumu, kas nerada tiesiskas sekas. lestade var izlietot tas resursus, lai
administrativo parkapumu procesu uzsaktu nozimigos gadijumos, netéréjot resursuS maznozimigu
lietu izskatisana.’® Ja zinas par administrativo parkapumu iestadei ir sniegusi privatpersona un
iestade ir atteikusies uzsakt administrativo parkapumu procesu, $is lémums nav parsiidzams.
Privatpersonai nav subjektivo tiesibu panakt citas personas administrativo sodiSanu, jo tas neaizskar
§1s personas tiesibas.'® Amatpersonas kompetencé ir izlemt, vai konkrétais administrativais
parkapums ir maznozimigs un vai administrativa parkapuma procesa uzsaksana ir lietderiga.

Konstatgjot nepiecieSamibu uzsakt administrativa parkapuma procesu, amatpersona pienem
léemumu par administrativa parkapuma procesa uzsak$anu. Amatpersona procesu var uzsakt
pret konkrétu personu, ja ta ir zinama, vai par administrativa parkapuma izdariSanas faktu.
Amatpersonai janodroSina pie atbildibas saucamas personas tiesibas sanemt informaciju par celtas
apsiidzibas raksturu un biitibu, nodroSinot personai iesp&ju izmantot tiesibas uz aizstavibu, kuras
noteiktas AAL 41. panta pirmaja dala un AAL 33. pantd.?’ Saskana ar AAL 121. panta pirmo dalu
lemuma par administrativa parkapuma procesa uzsakSanu janorada: administrativa
parkapuma lietas numurs, [émuma pienemsanas laiks un vieta, amatpersonas vardu, uzvardu, amatu
un iestadi, kuru ta parstav, zinas par procesa dalibniekiem un vinu parstavjiem un aizstavjiem (ja
tadi ir), informaciju par procesa dalibnieku tiestbam un pienakumiem, administrativa parkapuma
izdariSanas laiku, vietu, zinas par administrativa parkapuma izdariSanas faktiskajiem apstakliem,
pieradijumus, kas iegiiti 1idz lémuma pienemsanas bridim, 1émuma pienemsanas tiesisko pamatu —
tiestbu normu, kas paredz atbildibu par administrativo parkapumu un citas zinas.?* Aprakstot
administrativo parkapumu, amatpersona nevar aprobeZoties ar tiesibu norma noradita parkapuma
sastava parrakstiSsanu. Lémuma ir jaapraksta konkrétas darbibas, ko veica persona un kuras ir
kvalificejamas ka administrativais parkapums. Lémuma ieklaujama informacija par
pieradijumiem, kurus amatpersona ieguvusi Iidz procesa uzsaksanai.?> AAL 93. panta ceturta dala
par pielaujamiem atzist pieradijumus, kas iegiiti amatpersonam istenojot likuma noteiktas kontroles
un uzraudzibas funkcijas.?® Atbilstosi Biivniecibas likuma 18. panta pirmajai dalai amatpersona,
kura veic buvdarbu kontroli, ir bavvaldes, institiicijas, kura pilda buivvaldes funkcijas, un biroja
buvinspektors, un Saja panta noteiktos gadijumos, veicot buvdarbu kontroli, buivinspektors
sagatavo atzinumu.?* Saskana ar AAL 117. panta pirmas dalas 1. punktu amatpersonai lémums
par administrativa parkapuma procesa uzsakSanu japienem ne vélak ka triju darbdienu laika
no zinu iegisanas dienas un So lémumu atbilstosi AAL 122. panta pirmajai dalai nekavéjoties
pazino pie atbildibas saucamajai personai.?® Saja sakara buvinspektoram, iegiistot zinas par
administrativo parkapumu, ne veélak ka triju darbdienu laika japienem ne tikai lémums par
administrativa parkapuma procesa uzsakSanu, bet vispirms jasagatavo atzinums, kam jasatur
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informacija par pieradijjumiem, kas iegiti lidz administrativa parkapuma procesa uzsaksanai.
Atzinums un lémums par administrativa parkapuma procesa uzsakSanu nekavéjoties
janosita pie atbildibas saucamajai personai.

AAL 117. panta otra dala paredz — ja nepiecieSama ilgstosa zinu parbaude, lémumu par
administrativa parkapuma procesa uzsakSanu var pienemt ne vélak ka viena ménesa laika no zinu
iegiisanas dienas.?® Ilgstosa zinu parbaude ir attaisnojama, ja ir nepiecieSsama zinu parbaude par
iespéjamu administrativo parkapumu, ja zinas ir ticamas, bet vél nav parbauditas. Sanemtas zinas ir
pieradamas, uzsakot administrativa parkapuma procesu.?’ Amatpersona nevar atsaukties uz
ilgstoSu zinu parbaudi, lai lémumu par administrativa parkapuma procesa uzsakSanu
pienemtu meénesa laika, ja jau ir iegiiti pieradijumi par administrativo parkapumu un
noskaidrota pie atbildibas saucama persona.

AAL 118. panta treSas dalas 2. punkta noteikts, ka administrativa parkapuma procesu
biivniecibas joma var uzsakt ne vélak ka tris gadu laika no parkapuma izdari$anas dienas.?® Ilgstosa
administrativa parkapuma gadijuma, kamér parkapums turpinas, procesu var uzsakt jebkura bridi, jo
noilguma terminu ilgstosa parkapuma gadijuma sak skaitit no parkapuma partraukSanas brizal.
Salidzinot ar LAPK 37. panta pirmaja dala noteikto, ka lietvedibu administrativa parkapuma lieta
var&ja uzsakt ne vélak ka sesu ménesu laika no parkapuma izdari$anas dienas?®, ilgaks lietvedibas
uzsakSanas termin$ var palielinat iesp&ju saukt pie atbildibas par administrativajiem parkapumiem
blivnieciba ilgaku laika periodu, kas varétu veicinat biivniecibas noteikumu parkapumu skaita
samazinasanos, jo samazinas iesp&ja izvairities no atbildibas isa noilguma termina iestasanas deél.

Atzim&jams, ka AAL paredz principu viens parkapums — viens sods. Ja personas izdaritajas
darbibas ir saskatamas vairaku administrativo parkapumu pazimes, par katru parkapumu tiek
noteikts atsevisks sods.>® AAL parejas noteikumu 4. punkts neparedz sodu ieklausanu par izdaritiem
vairakiem administrativiem parkapumiem, ka to paredz&ja LAPK. Ja persona vienlaikus izdara
vairakus administrativos parkapumus, tas nozimé, ka par katru parkapumu jauzsak atseviska
administrativa parkapuma lieta, kas vienlaikus atvieglo gan lémumu izpildes kontroles procesu,
gan pilnveido administrativo parkapumu uzskaiti.3! Attieciba uz bivvaldem princips viens
parkapums — viens sods piemérojams, ja, pieméram, blivinspektors vienlaikus, veicot biivniecibas
kontroli, konstaté ne tikai biivdarbu uzsakSanas neatbilstibu normativo aktu prasibam, bet ar1
pasvaldibas saistoSajos noteikumos noteikto prasibu neievéroSsanu, tad par katru konstatéto
parkapumu jauzsak atseviska administrativa parkapuma lieta.

2.2. Administrativa parkapuma lietas sagatavoSana izskatiSanai

Péc tam, kad pienemts un pie atbildibas saucamajai personai nosutits l€mums par
administrativa parkapuma procesa uzsakSanu, administrativa parkapuma lieta ir jasagatavo
izskatiSanai. Turklat buvinspektora riciba ir iepriek$ iegiti pieradijumi par parkapumu, kas fikseti
atzinuma.

Atbilstosi AAL 125. panta pirmajai dalai, sagatavojot administrativa parkapuma lietu
izskatiSanai, amatpersonai javeic $adas darbibas: jaizlemj, vai administrativa parkapuma lietas
izskatiSana ir tas kompetencé, ja nepiecieSams, javeic izmekléSanas darbibas, jaizlemj procesa
iesaistito personu liigumus, jaizlemj jautajums par administrativa parkapuma lietas
izskatiSanas laiku un vietu un javeic citas nepiecieSamas darbibas. Saskana ar AAL 131. pantu
procesa dalibniekiem un citam personam, kuras ir uzaicinamas uz administrativa parkapuma lietas
izskatiSanu, informaciju par lietas izskatiSanas laiku un vietu pazino tada veida, lai informacija ir
uzskatama par pazinotu vismaz piecas dienas pirms administrativa parkapuma lietas
izskatiSanas. Vienlaikus atbilstosi AAL 126. panta pirmajai dalai amatpersonai japienem lemums
par cietusa statusa pieskirSanu, pamatojoties uz personas lagumu, vai jainformeé persona par tas
tiesibam izteikt $adu ligumu Iidz administrativa parkapuma lietas izskatiSanas pabeigSanai
iestade.? Balstoties uz personas tiesibu un intere$u aizsardzibas apsverumiem, ja péc lietas
apstakliem ir redzams, ka personai ar administrativo parkapumu ir nodarits kait&jums, amatpersonai
ir pienakums informét $o personu par iesp&jam piedalities procesa cietusa statusa.®® Turklat saskana
ar AAL 34. panta otro dalu cietusajai personai ir tiesibas no parkapuma izdaritaja prasit kait€juma
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atlidzinajumu Civilprocesa likuma paredzétaja kartiba.>* Informaciju par administrativa parkapuma
lietas izskatiSanas laiku un vietu pazino tada veida, lai informacija ir uzskatama par pazinotu vismaz
piecas dienas ieprieks. Ja kadai personai ar administrativo parkapumu ir nodarits kaitgjums,
amatpersonai ir pienakums Vvispirms informé&t So personu par iesp&jam piedalities procesa cietusa
statusa.

Lemjot par administrativa parkapuma lietas izskatiSanas laiku un vietu, janem veéra AAL
noteiktie termini. AAL 133. pants nosaka, ka administrativa parkapuma lietu izskata un [émumu
pienem péc iespgjas atrak, bet ne velak ka viena méeneSa laika no dienas, kad pienemts [émums
par administrativa parkapuma procesa uzsakSanu. Ja objektivu iemeslu dél So terminu nav
iesp&jams ieveérot, amatpersona to var pagarinat uz laiku, kas neparsniedz ¢etrus ménesus no dienas,
kad pienemts 1€mums par administrativa parkapuma procesa uzsakSanu. Galgjais termins, kad
japienem lémums administrativa parkapuma lietd, ir devinu ménesSu laika no ta uzsaksanas dienas.
Ja 1émums administrativa parkapuma lieta devinu ménesu laika netiek pienemts, pamatojoties uz
AAL 119.panta pirmas dalas 12.punktu administrativa parkapuma process jaizbeidz.®®
Administrativa parkapuma lietas izskatiSanu veic un 1émumu pienem p&c iespé€jas atrak, ne vélak ka
viena méneSa laika no dienas, kad pienemts 1€mums par administrativa parkapuma procesa
uzsaksanu. Ja [émums netiek pienemts devinu ménesu laika, tad administrativa parkapuma process
jaizbeidz.

Saskana ar Bavniecibas likuma 32. panta otro dalu, administrativa parkapuma lietu par
Biuvniecibas likuma 25., 26., 27. un 28. panta, 29. panta ceturtaja dala un 30. panta minétajiem
parkapumiem var izskatit biavvalde. Atbilstosi AAL 125. panta pirmajai dalai, sagatavojot
administrativa parkapuma lietu izskatiSanai, ja amatpersona izlemj vai konstaté, ka administrativa
parkapuma lietas izskatiSana nav tas kompetenc€ un l€émumu administrativa parkapuma lieta
japienem pasSvaldibas administrativai komisijai, tad administrativa parkapuma lieta izskatiSanai
janosita pasvaldibas administrativai komisijai.

2.3. Administrativa parkapuma lietas izskatiSana

Administrativa parkapuma lieta tiek izskatita lemuma par administrativa parkapuma lietas
izskatiSanu noraditaja laika un vieta. lzskatot lietu atbilstoSi AAL 132. pantam amatpersonai
janoskaidro, vai ir izdarits administrativais parkapums, vai to ir izdarijusi pie atbildibas saucama
persona un $o personu var saukt pie administrativas atbildibas, vai ir atbildibu mikstino§i un
pastiprinosi apstakli, vai ir citi apstakli, kam ir nozime administrativa parkapuma lietas pareiza
izlemS$ana. Saskana ar AAL 137. pantu administrativa parkapuma lietu var izskatit mutvardu vai
rakstveida procesa, ja tam piekrit procesa dalibnieki. Izskatot lietu rakstveida procesa, amatpersona
iepazistas ar lietas materialiem, procesa dalibnieku iesniegtajiem materialiem un pieprasa rakstveida
iesniegt nepiecieSsamo informaciju un pieradijumus. AAL 138. panta pirmaja noteikts, ka
administrativa parkapuma lietas izskatiSanas gaitu amatpersona var fiksét, izmantojot skanu
ierakstu, citus tehniskos lidzeklus vai rakstot sédes protokolu. S&édes protokola noradama
informacija noteikta AAL 138. panta otraja dala, ka ar7 atbilsto$i §a panta treSaja, ceturtaja un
piektaja dala noteiktajam procesa dalibnieks var iepazities ar sédes protokolu un triju darbdienu
laika no ta parakstiSanas dienas iesniegt rakstveida piezimes par protokolu, kuras amatpersona
pievieno sédes protokolam, uz tam izdarot ierakstu, vai piekrit STm piezimém. Protokolu, skanu
ieraksta vai citu tehnisko Iidzeklu izmantoSanas rezultata iegiito materialu pievieno administrativa
parkapuma lietai un uzglaba kopa ar to. Saskana ar AAL 139. pantu procesualas darbibas var veikt,
izmantojot videokonferenci. Administrativa parkapuma lietas izskatiSanas kartiba reglamentéta
AAL 140.-150. panta. Likuma noteikts, ka amatpersona uzsak lietas izskatiSanu, pazinojot, kada
administrativa parkapuma lieta tiek izskatita un kura amatpersona ir par to atbildiga. Amatpersona
parbauda, kuri procesa dalibnieki un citas administrativa parkapuma lieta uzaicinatas personas ir
ieradusas, parbaudot So personu identitati un aizstavju vai parstavju pilnvaras. Nemot véra AAL
6. nodala noteikto, amatpersona izskaidro personam, kuras piedalas administrativa parkapuma
procesa, to procesualas tiesibas un pienakumus un bridina par kriminalatbildibu. Amatpersona sak
administrativa parkapuma lietas izskatiSanu péc bitibas ar zinojumu par administrativa parkapuma
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lietas apstakliem. Procesa dalibnieki sniedz paskaidrojumus un liecibas noteikta seciba, noradot
visus apstaklus, uz kuriem pamato savus prasijumus vai iebildumus, un var uzdot cits citam
jautagjumus par administrativa parkapuma lietu. Amatpersona var uzdot jautajumus procesa
dalibniekiem jebkura administrativa parkapuma lictas izskatiSanas bridi. Ja lietas izskatiSana
piedalas liecinieki, tie tiek izraiditi no lietas izskatiSanas telpas un amatpersona gada, lai
nopratinatie liecinieki nesazinatos ar nenopratinatajiem lieciniekiem. Amatpersona péc savas
iniciativas vai procesa dalibnieka liguma var uzaicinat ekspertu uz lietas izskatiSanu un uzdot
jautajumus. Procesa dalibnieki var pieteikt amatpersonai ligumus, par kuriem Iémumu amatpersona
pienem péc citu procesa dalibnieku viedoklu uzklausisanas. Procesa dalibniekiem, ja nepiecie$ams,
ar1 ekspertiem un lieciniekiem péc to liiguma uzrada administrativa parkapuma lieta esoSos
dokumentus, elektroniskos un lietiskos pieradijumus, un procesa dalibnieki var shiegt par tiem
paskaidrojumus, izteikt savu viedokli un lagumus. Ja rakstveida vai lietiskos pieradijumus nevar
nogadat iestadeé, amatpersona var pieradijumus parbaudit un apskatit to atrasanas vieta, par
pieradijumu apskati uz vietas iepriek§ pazinojot procesa dalibniekiem, ja nepiecieSams, arl
ekspertiem un lieciniekiem. P&c pieradijumu parbaudiSanas amatpersona pazino, ka administrativa
parkapuma lietas izskati$ana péc biitibas ir pabeigta.>® Administrativa parkapuma lietas izskatiSanas
gaita satur daudzas procesualas darbibas, kuras ir noteiktas AAL 140.-150. panta. Amatpersonai ir
ne tikai jaieveéro un javeic lietas izskatiSanas gaita veicamas procediras, bet to izpildes gaita un
rezultati jafiks€, izmantojot skanu ierakstu, citus tehniskos lidzeklus vai rakstot sedes protokolu.

2.4. Lemuma pienemsana administrativa parkapuma lieta

Izskatijusi administrativa parkapuma lietu, saskana ar AAL 151. pantu amatpersona pienem
vienu no $adiem Iémumiem: I€mumu par soda pieméroSanu vai I€mumu par administrativa
parkapuma procesa izbeigSanu. Pienemot Iémumu par soda pieméroSanu, atbilstosi AAL 153. panta
pirmajai dalai janorada: administrativa parkapuma lietas numuru, amatpersonas vardu, uzvardu,
amatu, un iestadi, kuru ta parstav, administrativa parkapuma lictas izskatiSanas un Iémuma
pienemsanas vietu un datumu, zinas par procesa dalibniekiem un vinu parstavjiem un aizstavjiem
(ja tadi ir), datumu, kad pienemts [@mums par administrativa parkapuma procesa uzsakSanu, zinas
par administrativa parkapuma izdariSanas faktiskajiem apstakliem, lieta iegiitos pieradijumus,
lémuma pienemsSanas tiesisko pamatu un tiesibu normu, kas paredz atbildibu par administrativo
parkapumu, atbildibu mikstinoSos vai pastiprinoSos apstaklus, personai pieméroto sodu,
informaciju, kur un kada termina lémumu var parstidzet, naudas soda brivpratigas izpildes terminu,
informaciju par to, ka naudas soda nesamaksasanas gadijuma nolémums par sodu tiks nodots
piespiedu izpildei.?” Biivniecibas likuma 21. panta astotaja dala noteikts, ka, pamatojoties uz
buvinspektora atzinumu, kompetenta institiicija pienem lémumu par administrativo sodu® —
buvinspektors nepienem lémumu par administrativo sodu. Lémumu biivvaldes varda var
pienemt biivvaldes vaditajs (autores papildinajums). Saistiba ar administrativa parkapuma lietas
izskatiSanu biivvaldé léemuma par soda piemérosanu javerté: objekts kopuma (Saubu gadijuma
japienem, ka tiek planots biivét mazakas grupas blivi un istenot vienkarSako btivniecibas veidu),
veikto buvdarbu apjoms, treSo personu aizskarums, atbilstiba biivniecibas regul€§jumam, biives
atraSanas vieta. Janem vera atbildibu mikstinosi apstakli, piem&ram, patvaligas blivniecibas
gadijuma pie atbildibas saucama persona ir iesniegusi biivvaldé saskanoSanai atbilstoSu biivniecibas
ieceres dokumentaciju.®® Saskana ar LAPK 231.2 pantu pasvaldibu bivvaldes izskatija LAPK 152.,
1524 un 152.°panta paredzéto administrativo parkapumu lietas, un pasvaldibu bivvalzu
buvinspektori bija tiesigi buivvalzu varda izskatit administrativo parkapumu lietas un uzlikt naudas
sodu lidz divsimt astondesmit euro. Saskana ar LAPK 210. pantu 152., 152.°panta paredzéto
administrativo parkapumu lietas izskatija ari pasvaldibu administrativas komisijas.*® Biivniecibas
likuma 32. panta otraja dala noteikts, ka administrativa parkapuma lietu par Biuivniecibas likuma
25., 26., 27. un 28. panta, 29. panta ceturtaja dala un 30. pantd miné&tajiem parkapumiem izskata
pasvaldibas administrativa komisija vai biivvalde®!, un 1idz ar to ari biivvaldes var izskatit
Bilvniecibas likuma min&to parkapumu lietas un uzlikt naudas sodu bez iepriek§ LAPK 231.% panta
noteikta ierobeZzojuma. Janem véra, ka uzliktad naudas soda apmeérs ir japamato, vertgjot objektu
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kopuma, ta atbilstibu biivniecibas reguléjumam, nemot véra atbildibu mikstinosus apstaklus, ja pie
atbildibas saucama persona ir iesniegusi buvvaldé saskanoSanai atbilstosu buvniecibas ieceres
dokumentaciju.

AAL noteikts, ka minimalais naudas sods fiziskajam un juridiskajam personam ir divas
naudas soda vienibas (viena naudas soda vieniba ir piecieuro, t.i., 10 euro).*> Autore darba
“Administrative responsibility for unauthorised construction in Republics of Lithuania and Latvia”
konstaté, ka sankcijas par administrativajiem parkapumiem buvnieciba noteiktas saskana ar
Ministru kabineta 04.02.2013. rikojuma Nr. 38 ‘“Par Administrativo sodu sistémas attistibas
koncepciju” (turpmak — MKR Nr. 38) noteikto. Par patvaligu blivniecibu un citiem Biivniecibas
likuma minétajiem parkapumiem ka minimalo administrativo sodu paredzéts izteikt bridinajumu
(vai uzlikt naudas sodu no 10 euro — autores piezime).**MKR Nr. 38 kopsavilkuma II nodalas
1. punkta noteikts, ka personai, kura administrativo parkapumu izdarijusi pirmo reizi, ir jabut
iespgjai vispirms tikt bridinatai, ja ar administrativo parkapumu nav radits butisks kaitgjums vai
izdaritais parkapums ir mazsvarigs, un bridindgjums saglabajams administrativo sodu sisttma ka
pamatsods. Naudas sods ir piemérotakais un efektivakais sods par administrativo parkapumu, un
tam pieskirama primara soda nozime. MKR Nr. 38 koncepcijas 7. punkta noteikts, ka divu gadu
laika pe&c AAL spéka stasanas dienas Tieslietu ministrijai jasagatavo informativs zinojums par
administrativo naudas sodu izpildi un jaiesniedz priekslikumi tiesiska reguléjuma uzlaboSanai
atbilstosi citu valstu pieredzei naudas sodu izpildé.** Latvijas Pasvaldibu savieniba noradija, ka
naudas sodu samazinasana nebija pamatota, un rosinaja Biivniecibas likuma grozijumos palielinat
minimalos naudas sodus par patvaligu biivniecibu LAPK noteiktaja apméra.*® Jau LAPK noteiktais
naudas sodu apmérs nemotivgja sabiedribas parstavjus neparkapt noteikto buivniecibas kartibu. Ja
minimalais sods biis bridinagjums vai 10 euro, patvaligas biivniecibas apjomi tikai pieaugs.
Atbilstosi citu valstu pieredzei — Lietuvas Republika administrativie naudas sodi par patvaligu
biivniecibu ir lielaki, bet patvaligas biivniecibas gadfjumu skaits joprojam ir augsts.**Vadoties péc
principa konsulté vispirms, ja parkapums ir maznozimigs un nerada apdraud&umu veselibai,
dzivibai vai citam bitiskam sabiedribas interesem un uznémums ir apnémies parkapumu noverst,
iestades verte administrativa parkapuma lietas uzsakSanas lietderibu. Bridindjuma pieméroSana
administrativa parkapuma procesa ietvaros ir smagnéjs un lielus resursus piepraso$s mehanisms. Ta
vieta iestadém bitu jaizmanto citi efektivaki mehanismi atbilstibas panaksanai, vienlaikus taupot ari
resursus.*’Ja sodita persona izdara tadu pasu vai lidzigu parkapumu, tad ir iesp&jams secinat, ka
iepriek$ piemerotais sods nav sasniedzis mérki — parkapumu prevenciju attieciba uz sodito personu
un, nosakot sodu par vélak izdarito parkapumu, iestade var piemérot bargaku administrativo sodu
Kops AAL speka stasanas, lai piemérotu lielaku sodu par bridingjumu vai minimalo naudas sodu,
tas ir atbilstoSi japamato. Konstat€jot, ka persona izdara tadu pasSu vai lidzigu parkapumu, iestade
var piemérot bargaku administrativo sodu. Lemt par sodu sankciju atbilstibu sasniedzamajam
merkim varés vertet laika gaita, kad atbilstosi koncepcijai MKR Nr. 38 tiks veikts tas 7. punkta
noteiktais, ka divu gadu laika péc AAL speka staSanas dienas Tieslietu ministrijai jasagatavo
informativs zinojums par administrativo naudas sodu izpildi un jaiesniedz priekslikumus tiesiska
reguléjuma uzlaboSanai atbilstosi citu valstu pieredzei naudas sodu izpilde.

3. Administrativa parkapuma lieta pienemta lemuma parsiidzésana

Administrativa parkapuma lieta pienemto l@émumu var parstidzet augstakai amatpersonai
persona, kurai piemérots administrativais sods, ka ar1 cietusais. Ja augstakas amatpersonas nav,
lémumu var parsiidzet rajona (pils€tas) tiesa fiziska persona atbilstosi deklarétajai dzivesvietai, bet
juridiska persona — atbilstosi juridiskajai adresei. Ja personai nav deklarétas dzivesvietas Latvija vai
juridiskas personas adrese neatrodas Latvija, [lemumu administrativa parkapuma lieta var parsiidzet
rajona (pilsétas) tiesa atbilsto§i administrativa parkapuma konstatéanas vietai.*® Personai 10
darbdienu laika no Iémuma pazinoSanas dienas jaiesniedz siudziba amatpersonai, kura pienémusi
lémumu administrativa parkapuma lieta. Amatpersona siidzibu ar administrativa parkapuma lietas
materialiem triju darbdienu laika nosiita izskatiSanai p&c piekritibas. Augstaka amatpersona
sidzibu neizskata, ja personai nav subjektivo tiesibu iesniegt siidzibu vai nokavéts
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parsiidzeSanas termins.*® Prokuroram ir tiesibas par lémumu iesniegt augstakai iestadei protestu
seSu ménesu laikd no 1@émuma pienemSanas. Augstaka amatpersona nevar pasliktinat sakotngji
pienemto l€mumu, ja to parsidz persona, kurai piemérots sods. Pargjos gadijumos augstakas
amatpersonas lémums var but Sai personai nelabvéligaks — zemakas iestades 1€mumu par
administrativa parkapuma procesa izbeigsanu var atcelt un noteikt sodu, vai uzlikt bargaku sodu
neka sakotngja 1émuma.>®’AAL 169. panta pirmaja dala noteikts, ja attaisnojosa iemesla dél AAL
168. panta pirmaja dala noraditais termins ir nokavéts, péc siidzibas iesniedz&ja motivéta liguma So
terminu var atjaunot augstaka amatpersona.’® Faktiskais pamats termina atjauno$anai ir nokavéjumu
attaisnojosi iemesli, kas nav atkarigi no siidzibas iesniedz&ja gribas un ricibas. Skérsliem iesniegt
stidzibu termina jabut objektiviem un neatkarigiem no siidzibas iesniedz&ja. Nokavéta procesuala
termina atjaunosana ir iznp€muma gadijums, kad pastav véra nemami apstakli, kas personai liegusi
izmantot tiesibas iesniegt siidzibu noteiktaja termina. Ja termin$ nokavéts paSa siidzibas iesniedzgja
vainas dgl, tas nav atjaunojams. AAL nenosaka, kad procesualais termin$ atjaunojams, un augstakai
amatpersonai pieskirta ricibas briviba nokavéjuma iemeslu vértéSanai. Administrativa parkapuma
lieta pienemta Il&émuma parsidzeSana ir radniecigs tiesibu institlts administrativa akta
apstridé$anai — vértéjot nokavéjuma iemeslus, var ieliikoties APL komentaros.>? Attaisnojosi
nokavéjuma iemesli ir: 1) treSo personu, valsts iestazu, riciba, kas bijusi par iemeslu termina
nokavéjumam (lémuma nosiitiSana ar nokav&jumu, ja ta rezultdtd samazinas likuma noteiktais
parsiidzéSanas termin$; l@muma neskaidri noradits ta spéka staSanas laiks vai nav noradita
parstidzesanas procediira); 2) pasta Kltda, ja to iesp&jams pieradit (noslodze svétku dienas vai citas
pasta pielautas kltidas); 3) personas veselibas stavoklis (parejosa darba nesp&ja nav pamats termina
atjauno$anai, ja persona tas laika sp&jusi sagatavot sudzibu, bet atrasanas stacionara arstniecibas
iestade, ir atzistams par objektivu iemeslu procesuala termina nokavéjumam); 4) personas vecums,
pieméram, 82 gadu vecuma pastav objektivas griitibas pasam sagatavot siidzibu, un biitu saprotama
grieSanas péc juridiskas palidzibas. Par neattaisnojoSiem iemesliem tiesa atzist tiesibu normu
nezinasanu, personas pienakumu biit sasniedzamai noraditaja dzivesvieta nepildiSanu, pieradijumu
vaksanu un paSas personas bezdarbibu.®> AAL nosaka, ka administrativa parkapuma lieta
pienemtais lémums stajas spéka ar bridi, kad beidzas termin$ ta parsidzeéSanai un tas nav
parsiidzéts, bet, ja 1émums ir parsiidzéts, ar bridi, kad siidziba ir noraidita.>* Augstakas iestades
riciba, atjaunojot parsiidzibas terminu, nevertgjot, vai termin$ nokaveéts attaisnojamu iemeslu del,
nebiitu atzistama par pareizu, jo terminu ievéro$ana ir procesa likumigas norises biitiska
sastavdala. AAL 168. panta treSas dalas 2.punkta noteikts, ja termin§ nokavéts, siidzibu
neizskata.>® Augstakas amatpersonas lémumu par atteikumu atjaunot terminu siidzibas iesniedzgjs
10 darbdienu laika no ta pazinosanas dienas var parsiidz&t rajona (pilsétas) tiesa AAL 169. panta
tresaja dala noteiktaja kartiba. *®Nav pielaujams, ka siidziba tiek izskatita p&c biitibas, neskatoties uz
to, ka nav bijis liguma par termina atjaunosanu, ka arf nevertgjot, vai termins nokavéts attaisnojamu
iemeslu del, jo terminu ieveroSana ir procesa likumigas norises butiska sastavdala, ja termins
nokavéts — stidzibu neizskata.

Kopsavilkums

Amatpersonas kompetencé ir izlemt, vai konkrétais administrativais parkapums ir
maznozimigs un vai administrativa parkapuma procesa uzsakSana ir lietderiga. Amatpersona ir
tiesiga veikt darbibas administrativa parkapuma novérSanai, neuzsakot administrativa parkapuma
procesu, ja parkapuma nove&rsana ir iesp&jama 1sa laika posma un nerada butiskas sekas.

Ja amatpersona uzsak administrativa parkapuma procesu, ta ne vélak ka triju darbdienu laika
no zinu iegiSanas dienas pienem lémumu par administrativa parkapuma procesa uzsakSanu.
Lémuma jaapraksta konkrétas darbibas, ko wveica persona un kuras ir kvalificgjamas ka
administrativais parkapums. Biivinspektoram pirms $a lémuma jasagatavo ari atzinums, kuram
jasatur informacija par pieradijumiem, kuri ieguti Iidz administrativo parkapumu procesa
uzsakSanai. Amatpersona nevar atsaukties uz ilgstosu zinu parbaudi, lai lemumu par administrativa
parkapuma procesa uzsaksanu pienemtu ménesa laika, ja jau ir iegiti pieradijumi par administrativo
parkapumu un noskaidrota pie atbildibas saucama persona.
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Ja persona izdara vairakus administrativos parkapumus, par katru parkapumu jauzsak
atseviSka administrativa parkapuma lieta, ieverojot principu viens parkapums — viens sods.

Par administrativa parkapuma lietas izskatiSanas laiku un vietu pazino tada veida, lai
informacija ir uzskatama par pazinotu vismaz piecas dienas pirms administrativa parkapuma lietas
izskatiSanas.

Administrativa parkapuma lietas izskatiSanu veic un lémumu pienem péc iesp&jas atrak, ne
velak ka viena ménesa laika no dienas, kad pienemts [émums par administrativa parkapuma procesa
uzsakSanu. Ja lémums netiek pienemts devinu ménesu laika, tad administrativa parkapuma process
jaizbeidz.

Administrativa parkapuma lietas izskatiSanas gaita satur daudzas procesualas darbibas, kuras
ir noteiktas AAL 140.-150. panta. Amatpersonai ne tikai jaievéro un javeic lietas izskatiSanas gaita
veicamas procediiras, bet jafiksé to izpildes gaita un rezultati, izmantojot skanu ierakstu, citus
tehniskos lidzeklus vai rakstot sedes protokolu.

Bivinspektors nepienem lémumu par administrativo sodu, to biivvaldes varda var pienemt
buvvaldes vaditajs. Buvvaldes lémuma par soda piem&rosanu javerte objekts kopuma, lai piem&rotu
lielaku sodu par bridinagjumu vai minimalo naudas sodu, tas ir atbilstosi japamato.

Administrativa parkapuma lieta pienemto l€mumu var parsiidzeét augstakai amatpersonai. Ja
augstakas amatpersonas nav, lémumu var parsiidz€t rajona (pils€tas) tiesa persona, kurai piemerots
administrativais sods, ka ari cietusais 10 darbdienu laika no 1émuma pazinosanas dienas, stidzibu
iesniedzot amatpersonai, kura pienémusi lémumu administrativa parkapuma lieta. Ja noraditais
termins ir nokavets, pec siidzibas iesniedz&ja motiveta luiguma So terminu var atjaunot augstaka
amatpersona, ja nokavéjumam ir attaisnojosi iemesli. Nav pielaujams, ka stidziba tiek izskatita péc
butibas, neskatoties uz to, ka nav bijis liguma par termina atjaunos$anu, ka ari nevértgjot, vai
termin$ nokavéts attaisnojamu iemeslu d€l, jo terminu ievéroSana ir procesa likumigas norises
butiska sastavdala, ja termins$ nokavéts — stidzibu neizskata.
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AHHOTALUA

1 mronst 2020 roga B CHITy BCTYMUIT «3aKOH 00 aJMUHHCTPATUBHONM OTBETCTBEHHOCTH» (najee
3A0) u mnompaBKM K pPa3IUYHBIM OTPACIEBBIM 3aKOHaM, TEM CaMbIM JCLEHTPAIN3ysd HOPMBI
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTU. B cepe cTpouTenbcTBa afMUHMCTPATUBHBIE HAPYLICHUS,
mTpadbl ¥ HETIOCPEICTBEHHO caM IPOLiecC HapyLIEHUI yCTaHABINBAET «3aKOH O CTPOUTEIIbCTBEY.
Ha npumMepe cTpouTeabHON OTpaciid B CTaThE BBIACIEHBI U ITPOAHAIU3UPOBAHBI IPAaBOBBIE HOPMBI
3AO0, perynupyrolye mpouecc aAMUHUCTPATUBHBIX HapyILIEHUH yupexeHus. BHuMmanue yaeneHo
HE TOJBKO NMPOLECCYAIbHBIM TPEOOBaHUSM, HO TAK)K€ U HEOOXOAMMOCTU COONIOIEHUS MpaB JIUII,
BOBJICUEHHBIX B TMPOIECC, U CHWKEHUIO BEPOSITHOCTU OCIAPUBAHUS PEIIEHUN, HPUHSITHIX
YUPEXKIECHUEM.

[lo MHeHuIO aBTOpa, PacCMOTPEHHBI B CTaTbe BOMNPOC IMpoliecca aJIMUHUCTPATHBHBIX
HapyIIEeHUH B CTPOUTEIIEHOM YIPABICHUU MOXET OBITh MOJIE3HBIM B IPOIECCE aIMUHUCTPATUBHBIX
HapyLIEHUH IPYyTUX OTPaCiIei.

B cratbe paccMOTpEHBl HOPMATHUBHBIE  aKThl, pPETJAMEHTHPYIOIIME  BBIIBHUHYTHIE
HCCleTyeMble BOMPOCHI, JOCTYIHAs B MEYaTHBIX MCTOYHHUKAX U MHTEpHET-pecypcax HHpopmanus,
KoTopas Obla omyOnukoBaHa a0 3 gekabps 2021 ronma, mpoBenéH aHaAlU3 MCCIETyeMOU
nH(OpPMAaLIUY U CIeNIaHbl BBIBOJBI, YTO B MPOLIECCE aIMUHUCTPATUBHBIX HAPYUICHUH B YUPEKICHUH
BaXHO HE TOJIKO BBIMOJIHATH INpOLECCyallbHbIE JIEHCTBHUS B CPOKH, YCTaHOBJIEHHBbIE 3aKOHOM 00
aJIMMHHUCTPATUBHON OTBETCTBEHHOCTH, HO TaK)K€ U OOOCHOBBIBATh MPUHSATHIEC PELLICHUS.

KuroueBble cjioBa: mpoliecc aIMMHHUCTPAaTUBHBIX HAPYLIEHUH, CTPOUTEIBHOE YIIPaBJICHHUE,
JOJKHOCTHOE JIMIO, CTPOUTEIbHBIA MHCIIEKTOP, J0Ka3aTeNbCTBA aIMUHUCTPATUBHOTO HAPYLICHMUS,
000CHOBaHHOE PELIECHHE.
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KOMPLEKSA RAKSTURA JEDZIENU KVALIFIKACIJAS
PROBLEMATISKIE ASPEKTI

Edvards Pilipsons,
Mg. iur., Rigas Stradina universitate, doktora grada pretendents,
e-pasts: e.pilipsons@privattiesibas.lv

Abstract

This article examines the problematic aspects of the qualification of legal categories involved
in the formation of the rules of contractual succession and, accordingly, determining the essential
components of transactions of this legal institution.

Also this article analyzes collision links that determine the models of legal regulation in
situations determined by donation and donation in case of death conflict factors. Donation in
transactions and contracts, provided by contractual succession is involved as a legal basis, in special
cases determining subject and object status of the participants in a particular relationship. Also,
donation is involved in the formation of the will of the participants.

Article considered issues related to the qualification of concepts in accordance with the factor
determining the right to establish succession contracts and the right of the place of execution of these
contracts.

Keywords: applicable law definition, collision law, contractual succession, future succession,
qualification issues, succession agreement.

Ievads

Galvenais aspekts, kas Tstenojams tiesiska institita kvalifikacijas procesa, ir tiesiskas
koncepcijas vai pielietojumam paklautas kategorijas defingSanal. Sa raksta izpratné par galveno
jautajumu klist Iigumiskas mantoSanas kolizijas institlitam atbilstoSas kolizijas piesaistes definéSana.

Termins kvalifikdacija $aja raksta tiek saprasts ka pielietojamo tiesibu defin€Sana attieciba uz
ligumiskas mantoSanas institiitiem.

Ka, atspogulojot kvalifikacijas btitibu un sarezgitibu, norada Aiga Mierina: “Arvalstu tiesibu
pielietojuma gadijuma nakas saskarties ar papildu griittbam — tiesisko jédzienu definéSanu, to satura
noskaidro$anu, interpretacijas un pielietojuma Ipatnibam”2. ST raksta saturs tick biivéts, ievérojot
minétas kategorijas.

Tiesibu institiitu kvalifikacijas jautajumus ir petijusi ievérojami tiesibu zinatnieki: Helmuts
Vébers (Helmut Weber)®, Francs Kans (Franz Kahn)*, vésturiskas tiesibu skolas dibinatajs Fridrihs
Karls fon Savinji (Friedrich Carl von Savigny), Etjéns Bartins (Etienne Bartin). Par kvalifikacijas
svarigumu ir rakstijusi Katarzina BaZana-Kurluta (Katarzyna Bagan-Kurluta)®. Uz kvalifikacijas
normas ievie$anas nepiecieSamibu noradijis tiesibu vésturnieks K. Sillings Vietgjo Civillikumu
kopojuma kolizijas normu reformacijas projekta®. Par pareizas un tiesibam atbilstosas kvalifikacijas
nepiecieSamibu iestdjas ar1 tiesu prakse — kvalifikacijas neesamiba izraisa vienkarSotu problémas
izpratni un, iesp&jams, nepareizu lietas atrisindgjumu’. Raksturo$anu un kvalifikaciju ka kolizijas
problému risindjuma metodi starptautiskajas privattiesibas sava darba piedava Roberts Paskals
(Robert A. Pascal)® un Ernests Lorenzens (Ernest G. Lorenzen)®. Neapsaubami tiks izmantoti ari
panémieni, ko aprakstijis Erlens Kalnins®®.

Galvenais kvalifikacijas uzdevums ir tiesisko attiecibu lokalizacija un to turpmaka piesaiste
konkrétas valsts tiestbam vai virsvaras likumam un kartibai vai ari piesaistes izslégiana®?.

Raksta mérkis ir izanalizet atsevisku ligumiskas mantoSanas tiesibu kategoriju kvalifikacijas
Ipatnibas.

Raksta izstrad€ izmantota analitiska un vésturiska pétijuma metode.

https://doi.org/10.17770/acj.v1i93.5409
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1. Termins causa* ka ligumiskas mantoSanas sistémas veidojosais elements

Par spiti daziem autoriem, kas uzskata, ka pieprasit precizu causa defingjumu nedrikst sakara
ar to, ka $ads defingjums var tikt dots tikai galigai lietai*?, bet ligumiskd manto$ana tada nav,
ligumiskas mantoSanas causa neapSaubami pastav, un raksta mérka sasniegSanai ir pamatoti izmantot
I. Nerusa (H4. A. Hepyw) modificéto defin€jumu, kas sakotn&ji noteica causa ka saistibu piederibu
attiecigai klasifikacijas grupai’®,

Tomér, nemot véra, ka minétais defingjums nav korekts ligumiskas mantoSanas gadijuma,
causa janosaka ka tiestbu pamats saistibu sasaistei un vietai mantojuma tiesibu un saistibu tiesibu
jomas. Martins Volfs (Martin Wolf) norada, ka kvalifikacija ir jaisteno tiesisko attiecibu biitibas
novértgjuma cela®.

Atbalstot min€to defin§jumu un pamatojoties uz ieprieksS teikto, ir pamats apgalvot, ka
ligumiskas mantoSanas imperativu normu korektai noteikSanai biitu jarada mantojuma un saistibu
tiesibu normu sasaistes mehanisms. Tam ir praktiska nozime, tacu, autorprat, Sai pieejai ir zinams
trikums — ja mantojuma devégja fiziska nave iestajusies citas valsts teritorija (lex flagi situacija),
notiek kolizija starp lex domicile (lex patriae) un lex flagi principa lex specialis derogat legi generali
del. Protams, lidziga veida tiesiskais regul&jums pastavetu ar1 lex domicili izmainu situacija, tomer
pateikt, vai tas biitu pietickams, nav iesp&jams, jo vienota liguma biitibas izpratne, kas regulétu
ligumisko mantodanu parrobezu mantoanas gadijumos, nepastav. So viedokli var ilustrét ar
mantojuma liguma noslégSanu ar personu, kurai saskana ar speka esoSajiem tiesibu aktiem nav
tiesibsp€jas piedalities $aja darfjuma. Viens no galvenajiem mantojuma tiesibu principiem paredz
mantojuma devejam tuvo personu tiesibu un intereSu nodros$inasanu kopsakara ar citu personu tiesibu
un intereSu aizsardzibu. Otrais princips nodroSina pilnigu mantojuma devéja gribas izpildi. Tomeér,
vai persona, kurai nav tiesibspgjas, var Istenot prakse Sos principus?

Atsaucoties uz civiltiesisko valstu ligumiskajam tiestbam un Acacia Mut Life Ins. Co. V. Jago®™
precedentu, kas ievies noteikumu, ka tad, ja persona atrodas aizgadiba, ta nenoversami tiek prezuméta
ka tada, kurai nav tiesibspgjas slegt ligumus'®, ligumiskas mantosanas situdcija §1 pieeja neatspogulo
visu normu un gan mantoSanas, gan ligumisko tiesibu noskaidro$anas problémas pilnibu.

Lai raditu universala rakstura ligumiskas mantoSanas pamatu Ipasam situacijam, kas izriet no
kolizijas faktora — nov€lets davinajums mantoSanas tiesibas — normam, biitu piem&rojams vecuma
ierobezojumu likvidacijas princips Marka Glovera (Mark Glover)*' izpratng.

Kvalifikacijai janovers situacija, ko var apzimét ka “darjumi starp daziem nedrikst kaitét
citiem”.

Ligumiskas mantoSanas normu kvalifikacijai ir svarigi noteikt, vai kolizijas faktors —
mantoSanas tiesisko attiecibu raksturigakas tiesibas — ir vai nav mantojuma saistibu raSanas meérkis.
Ka izriet no Civillikuma normam (Civillikuma 1672. pants), lex causae var sakrist ar mantojuma
dev€ja lex patriae vai lex domicili, un, lai izvairTtos no iek$&ja konflikta starp lex patriae un lex
domicili, pus€m kolizijas mantojuma tiesibu (piesaistes formulu) noregul€Sana biitu jaizmanto
ligumisko tiesibu lidzekli un janosaka mantojuma dev&ja individualais tiesiskais statuss. Sa
uzdevuma TstenoSanai noveérSama analogisku jédzienu konkurence mantojuma ligumisko tiesibu
raSanas vietas un izpildes vietas tiesibu starpa.

Materialo tiesibu normas biezi raksturo pietickami augsta abstrakcijas pakape, tapec tas
janoskaidro pirms stasanas Iigumiskas mantoSanas attiecibas. JEdziens davinajums meérenos apjomos
(Civillikuma 648. pants) nav izn€mums. Davinajuma bitiba ir tada, ka vissvarigaka ir nevis pati
materiala lieta, bet jitas, kas aiz tas stav. Tas var biit riipes, daliba, uzmaniba, milestiba, draudziba,
simpatijas, vélme uzlabot attiecibas, atvainoSanas. Davana ir tikai So pozitivo emociju lietiskais
iemiesojums. ST jedziena kvalifikacija ir svarigi noskaidrot, ko mantojuma devéjs ir nolémis
apdavinat — savas gimenes locekli (potencialo mantinieku saskana ar likumu) vai citu personu, kas
nav saistita radniecibas saitém ar mantojuma dev€ju, kam arT ir tiesiska nozime. Pirmaja gadijuma
davinajuma kvalifikacija piemérojamas gimenes tiesibu normas vai Iigumiskas tiesibas, mortis causa
davinajuma situacija tiks iesaistitas mantojuma tiesibu normas. Tapat jaizskaidro jautdjums par

* Causa (latinu val.) — tiestbu normu rasanas un izbeigSanas pamats (autora piezime).
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prioritaro tiesiskas regulésanas normu — kolizijas tiesibam, kas atbilst konkréetai tiesiskas reguléSanas
jomai, kuru raksturo at$kirigas pievienoSanas formulas un korekts prioritaras tiesiskas reguléSanas
defin€jums, kas arT virzis attiecibas uz atbilstosa likuma un kartibas ievérosanu.

Janem vera davinajuma tiesisko attiecibu subjektu — davinataja un apdavinama — ipatnibas.
Skiet, ka mantoSana par labu tre3ajai personai var tikt paklauta imperativo davinajumu regulgjoso
normu darbibai un radit konfliktu starp ligumiskajam tiesiskajam attiecibam un mantojuma
tiesiskajam attiecibam. Ligumisko tiesisko attiecibu ietvaros **, Eliota Citama (Elliott E.
Cheatham)®® izpratng, var rasties iek3gjs konflikts. Neap$aubami, davinajuma subjektam, kas
sasniedzis pilngadibu, un subjektam, kas nav sasniedzis pilngadibu, biis atSkirigas tiesiskas sekas.
Pirmaja gadijuma kvalifikacija jaisteno saskana ar principu — saskana ar likumu, pedgja gadijuma
normas kvalifikacija jaieklauj ta saucamie atbrivosanas lidzekli (Raplh U. Whitten, 2002), kas palidz
atSkirt vai mikstinat citu Iigumiskas mantoSanas tiesiskas reguléSanas jomas kolid§joso normu
darbibu'®. Tadi jédzieni ka sabiedribas intereses un svarigi iemesli tostarp ir nostiprinati Valsts
parvaldes iekartas likuma®® un interpretdti tiesu praksg?’.

Lai noteiktu ligumu, kas noslégts ar moralo normu parkapumiem, dazi autori iesaka versties pie
atbilstosas tiesu prakses?2. Materiali tiesiska kvalifikacija vienm@r notiek saskana ar lex causae, t. i.,
uz tiesibu bazes, kuras tiesa ir atzinusi par kompetentam. Tadgjadi davinajuma mortis causa situacija
attieciba uz nepilngadigo, piemé&ram, piemérojot Latvijas Republikas materialas tiesibas Vacijas
teritorija, Civillikuma norma izmantojama, nemot véra atrunu — labvéligais finals (Wendel, 2005)
imperativa saskana ar likumu izpratn€, kas (domdts — imperativs, autora piezime) izpausts caur
kategoriju — papildu likumam?®, kura biitibu izklastTjusi Katerina Kruse (Katherine R. Kruse)**.

Par ligumiskas mantoSanas normu /ex causae kvalifikacijas rezultatu butu jaklast teleologiski
adekvatai tiesiskajai konstrukcijai (mehanismam), kas nodroSinas pielietojamo materialo mantojuma
un ligumisko tiesibu normu sasaisti un noversis konfliktu starp STm normam. Ligumiskaja mantosana
par tada veida koliziju kluva kolizijas piesaiste lex patriae vai lex domicili, kas mobila konflikta
situacija iegust funkcionalu raksturu.

Funkcionala rakstura pieskirSana kategorijai personalas tiesibas, kuras ietilpst tévzemes valsts
tiesibas un dzivesvietas valsts tiesibas, ir pretruna ar Apvienoto Naciju Organizacijas Tiesas lémuma
principiem® un nesekmé pielietojamo materialo mantojuma un ligumisko tiesibu noteiksanu.
Nosakot lex causae normas, biitu janem veéra, ka lex causae ir konkrétu attiecibu pamatojuma tiesibas,
ko neregul@ tiesibu akti. Ligumisko tiesibu lex causae ir [iguma noslégSanas vietas tiesibas un liguma
tiesiskas sekas. STiemesla d&l tas var sakrist ar lex patriae/lex domicile, tom@r var ari nesakrist. Pedgja
gadijuma var rasties ta saucama dubultd kvalifikacija®®, kas ligumiskas mantosanas situdcija radis
kumulativu kvalifikaciju?’, kas péc savas tiesiskas dabas ir vélama ligumiskaja manto3ana, jo
pielietojamas mantojuma tiesibu normas var noteikt caur ligumisko tiesibu normam, un otradi, tomér
primara kvalifikacija ar So metodi ir loti sarezgita. Par iesp&jamo risinajumu var klit kategorijas
ligumiskas mantoSanas pusu intereses ievieSana kvalifikacijas procesa saskana ar lex causae
principu. Ta ka subjektivajam tiestbam un likumigajai interesei ir diapozitivs raksturs un tas atrodas
pielaujamaja lauka®, $o kategoriju ievieSana lex causae kvalifikacijas procesa pieskirs procesam
virzienu, pusém stajoties ligumattiecibas, ko raksturo ex ante un ex post izpilde.

Ka rada analize, tiesiskas attiecibas causa var nostiprinat ne tikai ar lex patriae/lex domicile
izmainam, bet arT ar tiesisko kategoriju pagaidu izmainam. Ievérojot grozijumus Civillikuma?®,
causa, kas apziméta ar terminu neatraidamie mantinieki, ir mainita uz neatnemamds dalas tiesigie,
kas nav noreguléta laika un rada prasibas tiesibas, kuras tradicionali tiestbu doktrina®® un tiesibu akti
(Civillikuma 1413. pants) attiecina uz ligumiskajam tiesibam. Tas var radit viltus pamatu, kas, péc
Dzona Bella (John Bell), Sofijas Baironas (Sophie Boyron) un Simona Vitakera (Simon Whittaker)
domam, neizraisa tiesiskas sekas®, taja skaita ari kvalifikacijas rezultata veiktas.

** Konflikts starp normam, kas regulé davinajumu un citas tiesibu attiecibas, kuras raksturigas saistibu tiestbam
(autora piezime).
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2. Kompleksas kategorijas “Davinajums, kas nodara kaitéjumu, — davinajums

mérenos apjomos” analize

Davinajums, kas nodara kaitg§jumu (Vacijas Civillikuma 2287. paragrafs), ir tiesiska situacija,
kas izriet no subjektivi kvalificéta jedziena davindjums mérenos apjomos (Civillikuma 648. pants.,
Vacijas Civillikuma 2325. paragrafs korelacija ar Vacijas Civillikuma 472. paragrafu) kategorijas
virziena, ko pauz jédziens davindjums, kas nodara zaudéjumus ipasuma apjoma un mantisko tiesibu
samazindSands cela, izslédzot iespéju nokartot pardda saistibas®®, tadgjadi jedziens ietilpst
ligumiskas mantoSanas struktiira.

Kvalifikacija ir objektivi janosaka jédziena zaudéjumi darbibas robezas, to zemaka un augstaka
robeza. Saja sakara ilustrativs ir Sveices Augstakas tiesas lémums, kas noteica, ka neliela Ipasuma
vértibai ir jasastada 300 Sveices franku vértiba®.

Latvijas Republikas tiesu prakse jédziena mantiskais zaudéjums lield apmera defin€Sana sniedz
nevis absoliitu, bet relativu lielumu, procentuali aprekinot zaud&jumu apjomu*, kas atbilst kolizijas
faktora nakamais mantojums normam.

Davinajums civiltiesibas pastav tris galvenajas formas: parasta davinajuma institlts
(Civillikuma 1912. pants), mortis causa davinajuma solfjuma Iligums (Vacijas Civillikuma
520. paragrafs) un davinajums ka atbrivoSana no mantiskajam saisttbam (Vacijas Civillikuma
2301. paragrafs). Davinajums mérenos apjomos ir tiesisks darfjums ar mérki palielinat personas
Ipasumu vai mantiskas tiesibas. Saskana ar vispargjo noteikumu davinatajam ir jabiit Ipasuma
pasniekam®, lai varétu davinat nekavgjoties®®, tomér ligumiskas manto$anas skatijuma §is nolikums
ir stridigs — davinajuma objekti var but lietas, kuras davinatajs apnémies iegut (Vacijas Civillikuma
524. paragrafs). Nemot to veéra, nosacijums, ka davinatajs samazina ipaSuma apjomu par labu
apdavinamajam®’, ir stridigs. Savukart, nemot véra ieprieks teikto, saskana ar saistibu izpildes vietas
tiesthas normam kvalifikacijas Iidzeklis var tikt uzskatits par manipulacijas aizsegu®®%, kas zinams
angloamerikanu tiesibu doktrina.

Domajams, ka jédziena davindjums, kas nodara kaitéjumu, — davindajums mérenos apjomos
patiesas nozimes noteikSanai ir jaievie$ paligjedziens — prioritasu kolizija. Jeédziena davinajums, kas
nodara kaitéjumu, — davinajums mérenos apjomos kvalifikacija par $adu Iidzekli var kliit davinajuma
kvalifikacijas procesa iezimes Vacijas tiesibas. Pirmkart, Vacijas tiesibas skaidri sadala davinajuma
pamatojumus. Savukart Civillikums kvalificé nakamas lietas davinajumu ka mantojuma Iigumu®,
kas ir nepareizi — davinajums var tikt istenots gan vienpus€ja darjjuma rezultata, gan liguma karta.
Turklat Saubas raisa Civillikuma 1925. panta teksta lietotais vards ari. Nav skaidrs, vai tas sasaista
Civillikuma 1925. un 1926. pantu IpaSuma un mantisko tiesibu tiesisko &reZimu a kvalifikacijas zina
un nosaka objektus ka davinataja esoSo IpasSumu, vai arl tas ieklauts koncepcija bazes likums
nakamajam izmainam*, kvalificgjot normu ka IpaSumu regulgjosu tiesisko rezimu attieciba uz
nakama mantojuma kolizijas faktora normam. Tiestbu doktrina nesniedz atbildi*2.

D. Rusniece, skaidrojot, ka, slédzot davinajuma ligumu, nav iesp&jams taja ietvert punktu, ka
tas stajas speka tikai Iidz ar davinataja navi*, netiesi norada, ka liguma slégsanas bridi Tpasumam ir
jabiit davinataja TpaSuma, apstiprinot kvalifikacijas procesam svarigu imperativu neesamibu, kas
apzimétas ar terminiem nakamads intereses™ un nakamais mantojums.

Jedziena davindjums, kas nodara kaitéjumu, — davindjums mérenos apjomos kvalifikacija
janem veéra, ka, defingjot tiesibas, kas tiek izmantotas pret mantojuma un davinajuma sekam, tiek
pielietotas liguma pusu personalas tiesibas*®. Sis apstaklis var izraisit to, ka priorita$u kolizijas
atrisinajums biis nenoteikts — vienlaicigi rodoties tiesiskajam attiecibam saskana ar ligumisko
mantoSanu (ex ante izpilde) un tiesiskajam attiecibam to translokacijas un iespgjama konflikta
jautajuma, tiesibas un atseviskas kategorijas, kas tiek pielietotas kvalifikacijas procesa, nesekmes to
korektu interpretaciju un tas bus nepiecieSams piepildit ar imperativiem jédzieniem.

Vacijas Civillikums piedava divus vertigus kvalifikacijas instrumentus — Iigumu par
atbrivoSanu no saistibu izpildes un ligumu par parada atziSanu par neesosu (Vacijas Civillikuma
397. paragrafs). Ja nepiecieSams (pieméram, prasibas iesniegSana no mantinieku puses, procentu
saistibu rasanas, prasiba nepamatotas iedzivosanas d&l), apdavinamais var versties pie tuvaka liguma
noteikuma, atbrivojot sevi no atbildibas par Skietamo deliktu.
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Davinajuma attiecibu prioritate. Davinajuma attiecibu prioritate biezi rodas, konkurgjot
mantojuma tiestbu un Iigumisko tiestbu normam, ja mantojums novel&ts tresajai personai. Te veidojas
konkurence noteikumu lietojuma — noteikums par tuvaka liguma lietoSanu liek interesentam vai
tiesbu piemérotajam pieskirt pielietojamajiem imperativiem parcelsanas raksturu®®, kas veicinas
kvalifikaciju saskana ar saistibu izpildes vietas tiestbas normam.

Tiesibu trukums attieciba uz jeédzienu davinajums, kas nodara kaitéjumu — davinajums mérenos
apjomos neizbégami radisies ligumiskas mantoSanas situacija, jo ligumiska mantoSana paredz
kompleksu pieeju ar vienlaicigu (paral&lu) vai secigu tiesibu imperativo normu iedarbibu. Saistibu
tiesibu termina (davinajums mérenos apjomos) un delikta tiesibu termina (davindajums, kas nodara
kaitéjumu) prioritasu kolizijas ar saistibu izpildes vietas kvalifikacijas mérki var pielaut mantojuma
tiesibu pareju uz apdavinamo personu — ar apdavingma mantinieka prezumpciju. Saja situacija
apdavinamajam ir iesp&ja veikt konkludentas darbibas, kas nosaka mantojuma pienemsanu. Ta
pamata ir domajama testamenta®*’ koncepcija, kas nemtu véra domajamo mantojuma devéja gribu®®,
kura tiktu pausta maksimali taupiga atticksme pret Tpasumu.

Vacijas tiesibas salidzinajuma ar Latvijas Republikas tiesibam sakara ar davinajuma
paklausanu Vacijas tiesibam un ar to saistito legalo pamatojumu paplasinasanu davinajuma
kvalifikacijas ietvaros, saSaurina deliktu pamatojumu uzskaitijums, kas neizb&€gami rastos jédziena
davindjums, kas nodara kaitéejumu, — davindjums merenos apjomos kvalifikacijas gadijuma,
piemérojot Latvijas Republikas tiesibu lidzeklus.

Bez Saubam, apdavinama un mantinieku nakamas intereses ligumiskaja mantosana ir intereSu
harmonizacija, kas attaisno katras personas subjekfivo tiesibu pielietojuma mérki. Saja sakara ta
saucama juridiska biotehnologija M. Mazorinas (M. B. Maxopuna) izpratn€ ir aktuala tiesi
jauktajiem ligumiem (un tiesiskajam attiecibam — autora piezime), kas satur dazadu ligumu
elementus®®. Ligumiskaja manto$ana par labu tresajai personai lex loci solutionis kvalifikacija var tikt
istenota saskana ar Roma [ reglamenta “a” punkta noteikumiem, kas pamato interpretacijas iesp€ju,
savukart “d” punkts pieskir [igumam par parada neesamibu virsnacionalu tiesisku regul&jumu, kas
balstas Vacijas Civillikuma 397. paragrafa 2. dalas norma.>°

Lai gan analogiski panémieni tiek kritizéti parlieku lielas dispozitivitates del*, §is darbibas ir
svarigas, jo novers normu vakuumu®?, kas savukart ierobezo kvalifikacijas iesp&jas. Terminologiski
jédzieniska aparata paplasinaSana ir 1pasi svariga, kvalificgjot davinajumu, kas korel€ ar savstarp&jo
testamentu tiesisko reguléSanu. Neskatoties uz to, ka savstarpgjie testamenti nav viennozimigi
nostiprinati Vacijas civiltiesibas, testaments var tikt atzits par tadu, nemot véra Vacijas Civillikuma
1951. paragrafu® vai citas personas testamentu, kas sastadits saskana ar Civillikuma 606. panta
prasibam ar davinajuma ndaves gadijumd atrunu par labu treSajai personai par to, ka davinajuma
priekSmets ir mantojuma devéja tiesibas uz parada vai citas saistibas atziSanu, kas balstas parada
prasiba. Saja gadijuma papildu interpretacija, ko sniedz Roma I reglamenta “d” punkts, nosaka
hipotétisko pusu gribu — ka puses regulétu stridigu situaciju, ja ta biitu acimredzama darfjuma
veikSanas bridi. Testamenti var tikt sastaditi atseviski, un pastav varbiitiba, ka mantojuma devegji nav
saskanojusi un apstaklu del nevargja saskanot jédziena davinajums, kas nodara kaitéjumu, —
davinajums merenos apjomos kvalifikaciju attieciba uz davinajumu mortis causa treSajai personai.
Saja gadijuma par kvalifikacijas lex loci solutionis imperativu batu jaklist tikai tam jédzienam, kas
skaidri aizliedz atkapties no likuma nolikumiem atrunas dala par publisko politiku (kartibu) (public
policy). Tada aizlieguma neesamibas vai tiesibu normu konkurences gadijuma korel€josas tiesiskajas
attiecibas jédziens var tikt atzits par imperativu tikai tad, ja, balstoties uz tiesibu aktu reguléSanas
mérkiem, tas ir nepiecieSams vajas puses visnozimigako intereSu aizsardzibai. Saskana ar tiesisko
pamatojumu® un doktrinu iestradém ekonomiski vaja puse, kas ir spiesta pienemt liguma
nosactjumus®, ir apdavinamais.

Kvalificgjot jeédzienu davinajums, kas nodara kaitéjumu, — davinajums mérenos apjomos
saskana ar principu lex loci solutionis un legitimiem mérkiem®®, delikta statiits ir jasaskel delikta
tiesibas, kas tiek pielietotas ka davinajuma sekas, un delikta tiesibas, kas tiek pielietotas ka
mantojuma sekas (pieskirot apdavinamajam mantinieka prezumpciju), jo tas raksturo atskirigas
imperativas normas un kvalificgjosi manipulacijas lidzekli.
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Kompleksa jédziena davindajums, kas nodara kaitejumu, — davindjums mérenos apjomos
kvalifikacijai ar mantojuma saistibu saskana ar kolizijas faktoru izpilde pirms nosacita konkréta
dzives fakta stasanas un izpilde péc nosacita konkréta dzives fakta stasanas normam izpildi, kas izriet
no ligumiskas mantoSanas instrumenta, ir nepieciesama shéma, kas balstas heterogéna sistéma®’,
kura autonoma dala, kas izcelta attieciba pret citu®, ir davinajums treSajai personai, kas prezuméta
ka mantinieks saskana ar testamentu.

Ta ka davinajumu nosaka briva griba un tas tiek pieskirts 1paSas labvélibas del, tresa persona
tiek tuvinata mantojuma dev&ja gimenes loceklu statusam. Sis statuss izslégs iesp&jamos jedziena
davinajums, kas nodara kaitéjumu noteiktos negativos tiesisko darbibu motivus no to mantinieku
puses, kas iecelti uz cita pamata. Ja treSa persona tiks uztverta ka mantinieks, tas pieskirs apdavinama
statusam mantojuma un, iesp&jams, ligumiskajam tiesibam lidzigu dabu®® un izslégs kumulativas
kvalifikacijas pamatojumus saskana ar mantoSanas, ligumisko un delikta tiesibu imperativajam
normam, atvirzot davinajumu no formulas: legats ir mantojuma masas samazindjums, kas ietilpst
davindjuma tiesibu objektu kopuma.

3. Kategorijas “Aktualas intereses — potencialas intereses” analize

Civiltiesibas jédziens intereses ir jebkuru subjektivo tiesibu pamata. Saja pétijuma aktualas
intereses un darbibas, kas veiktas So intereSu istenoSanai, tiek izprastas ka aktualo intereSu un
potencialo intereSu dihotomijas pamats. Dazi avoti norada, ka, mainoties interesém, modificgjas
saistibas un attiecigi, modificgjoties saistibam, mainas ari intereses. Skiet, ka ligumiskaja manto$ana
tas ir nepienemami — paradnicka darbibas attieciba uz ex ante izpildi nosaka potencialas intereses ar
konstantu, nemainigu raksturu. Vieniga intereSu modifikacijas tiesiska iesp&ja ir ar galvena liguma
pusu noligumu partraukt mantojuma saistibas. Tomer tas notiek nevis tap€c, ka mantojuma devgjs ir
zaudg@jis interesi par ex ante izpildi, bet tapec, ka mantojuma devéjs paudis gribu pieskirt paradniekam
vai tre$ajai personai mantisku labumu. Saja gadijuma ir jaatzime, ka minéta situacija rada jauktas
tiesiskas attiecibas ar nenoteiktam tiesiskajam sekam, cita rakstura prioritatém un, iesp&jams, citas
kvalitates aktualajam un potencialajam interes€m, tadgjadi radot saturigas kolizijas, kuru
tradicionalais pamats ir atsevisku attiecibu tiesiskas reguléSanas specifika.

Péc O. S. Joffes (Onumnuao Conomonosuu Hoghghe) domam, mantinieka potenciala mantojuma
tiesibu intereses, kas nav apgriitinatas ar mantojuma saistibam ex ante Daniela Kellija (Daniel
B. Kelly)® izpratng, ir vélme iegiit manto$anas prick§metu®l. Savukart mantinieka aktualas intereses
ir mantojuma un delikta tiesibu imperativo normu ievéroS$ana un, ja mantinieks ir mantojuma devégja
gimenes loceklis, — gimenes tiesibu imperativo normu ievéroSana. Noslégta vai atzita mantojuma
liguma situacija mantiniekam, nosakot potencialas intereses, ir jaievero ar1 ligumisko tiesibu normu
imperativs. ST situacija sarezgl kompleksas kategorijas aktualds intereses — potencidlds intereses
kvalifikaciju, jo ligumiskas tiesibas, biidamas civiltiesibu apaksSnozare, korelé ar1 ar tam, izraisot
galveno kategoriju nenoteiktibu: no faktiskajiem apstakliem, kas ir jasakarto un tiesiski jaregule,
tadgjadi izslédzot kvalifikacijas priek§metu un céloni (Erena Kalnina®? izpratng).

Sobrid pielietojamo tiestbu normu kvalifikaciju kompleksas kategorijas aktudlds intereses —
potencialds intereses analizi raksturo tas, ka likuma joma un potenciala c€loniska joma koncepcijas
hereditatis futurae dg] nevar pastavét kopa®3, jo nav iesp&jams izsekot situacijas attistibai attieciba uz
mantojuma tiesibu relativi imperativajam normam — shéma, ko piedava K. Adomeits (Kar/
Adomeit)®®, nav iesp&jams ietvert imperativo faktoru sistémisko analizi labvéligai izpildei, nav
sisteémiskas analizes un seku analizes iesp&jas. Tadgjadi ligumiskas mantoSanas tiesiskaja regulésana
neveidojas vienots tiesisko normu interpretacijas modelis. Vienota modela neesamiba dazadu
interpretaciju dél radis konfliktu starp kategorijam aktualds intereses un potencialas intereses, kas
nav pielaujami.

Vienots jédzienu interpretacijas un kvalifikacijas modelis ir gan mantojuma tiesibas, gan
ligumiskajas tiesibas. Ja pienem, ka Sis tiesiskas reguléSanas jomas sapliist, obligati ir jaizstrada
vienots interpretacijas modelis un jédzienu kvalifikacija fiduciarajam tiesiskajam attiecibam, tostarp
ligumiska mantoSana. Autorprat, vienota kvalifikacijas modela izstrade pazeminatu vai noverstu
darfjuma aleatoro raksturu.
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Adekvati mainigajos ligumiskas mantoSanas tiesiskas reguléSanas nosacijumos vienmér bis
aktuala jédzienu konflikta probléma. Lai to noverstu, $kiet pamatoti ieviest tadu metodologiju, kas
atklatu un noteiktu to situaciju vispar€jo raksturojumu, kas saistitas ar jédzienu konfliktiem un var
paklaut komplekso jedzienu aktudalas intereses — potencidalds intereses nepienacigai interpretacijai.
Pirmkart, jaatklaj jédzienu konfliktsituacijas ar analogiskas terminologijas analizi, kas nemta no
materialo tiesibu tiesiskas reguléSanas jomam. Otrkart, ieinteres€tajam pusém ir jabit pietieckami
informé&tam, lai veicinatu likuma un noteikumu prasibu izpildi, kuras nosaka imperativas normas
attieciba uz interpret€jamo jédzienu un (vai) situaciju. Treskart, analitiska darba turpinaSanai ir jaspgj
prognozet konflikta riskam paklautas situacijas, lai mekletu atbilstosus jédzienus.

Balstoties Brainerda Kurija (Brainerd Currie) valdibas intereses teorija un parnesot
kvalifikaciju no kolizijas uz materiali tiesiskajam normam, nosakot mérkus, kas stav par materialajam
tiestbam®, kompleksas kategorijas aktualas intereses — potencidlas intereses kvalifikacijas mérkis
lex loci solutionis situacija gan kopuma, gan individuala karta tiks sasniegts, jo neizraisis pusu
savstarpgjas intereses zudumu par tiesiskajim normam ka socialiem un ekonomiskiem institiitiem®.

Kategorijas potencialds intereses tiesiskas jégas noteikSana situacija lex loci solutionis ir
nozimiga — personu attiecibam ilgstosu tiesisko attiecibu ietvaros ir jarada jédzieniski atbilstosi
noteikumi®’, kas pasargati no nepienacigas interpretacijas un kompleksas kategorijas aktudlas
intereses — potencialds intereses konflikta kvalifikacijas situacija. Sis apgalvojums sevi attaisno gan
pielietojuma un mantojuma tiesibu jomas iek$€jo normu mijiedarbibas situacija, gan civiltiesibu
jomas dalas, ka arT ligumisko un mantojuma tiesibu normu interlokacijas situacija attieciba uz
komercialo tiesibu institiitiem, un tiesi kapitala dalu ligumiskas manto3anas situacija. Sada interese
juridiskaja literatiira ir nosaukta par kapitdla dalu turétaja turpinosos interesi®.

Galvena probléma, skaidrojot kategoriju potencialas intereses, ir ligumiskas mantoSanas
tradicionalo elementu trikums, ko tiesibu doktrina pieskaita likumigajam interes€m — mantinieka un
mantojuma dev&ja savstarpéja sociala labuma un adekvatas jurisdikcijas aizsardzibas iesp&jam®°.
Koncepcija un pastavosa prakse hereditatis futurae situacija attiecina socialo labumu uz nakotni,
parnesot biitiskus ta raSanas imperativus uz mantojuma tiesibam, bet mantojuma saistibas iestajas
atkariba no gimenes, mantojuma un ligumisko tiesibu imperativajam normam. Tadgjadi kategorija
potencialds intereses atrodas nelidzsvarota stavokli, ta ir paklauta kategorijai aktualds intereses.
Mingtais lietu stavoklis var izraisit saturigas kolizijas’® — lex specialis atra$anas nepiecieSsamiba var
izraisit nekorektu tiesibu normu izpratni, kas ir japielieto kompleksa jédziena aktualds intereses —
potencialds intereses interpretacijas seku del. Tiesibu akti un tiesi Civillikums nesatur izsmeloSu to
personu sarakstu, kas var biit ieinteresétas gan mantojuma lieta kopuma, gan ex anfe un ex post
izpilde’. Saja situacija komplekso jédzienu kvalifikacijai $kiet attaisnots situativo jédzienu
pielietojums’?, kas tiek transform@ti situativajas normas’®. Tas pieskirs lex loci solutionis
kvalifikacijai noteiktibu un sasaistis ex anfe un ex post izpildi lex specialis dala ar nacionalajam
imperativajam normam.

Kolizijam, kas saistitas ar atSkirigu terminologijas izpratni, nav jaizraisa nedz mantojuma
dev€ja (mantojuma atstaj€ja), nedz tresas personas intereSu biitisks ierobezojums.

Sobrid hereditatis futurae koncepcijas dél lex loci solutionis kvalifikacija ex ante un ex post
izpildé ka imperativa faktora situacija var pielietot contra proferentum’ noteikumu. Tas atbilstu
taisnfguma principiem, kas iestiprinati Civillikuma 1508. panta”® un Vacijas Civillikuma
2087. paragrafa 1. dala’®, ka arT apdavinama ka paradnieka izpratné saskana ar Vacijas Civillikuma
157. paragrafu, 397. paragrafa 2. dalu, 2084. paragrafu un 2087. paragrafa 2. dalu’’ reizé ar vina
personas mantinieka lomas prezumpciju mantojuma rakstura privilégiju dala, ko rada civiltiesibu
tiesiskas reguléSanas komplekss, vienlaikus nemot véra salidzinosas kvalifikacijas prasibas, kuras
izklastTjusi Aiga Mierina’®.

Pietiekami veiksmiga kategorijas aktudlas intereses — potencialas intereses kvalifikacija ir
iespgjama, nemot véra Eiropas ligumtiesibu principus, kas tieSi ierobezo noteikuma “‘ja izvirzitie
liguma nosacijumi ir neskaidri, tad prieksroka tiek dota interpretacijai, kas ir pretéja Sis puses
interesem” normu darbibu, kad kvalific§jamais jédziens attieciba uz galvena liguma pusém un
tre$ajam personam nav bijis individuali saskanots’®.
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Latvijas Republikas 1933. gada tiesibu praksé tika atziméta konsekventa interpretacijas
tendence — likuma teksta uzlabosana, balstoties uz ta motiviem®’, Izkritizéta®! metodologija skiet
iederiga kompleksa jédziena aktualas intereses — potencialas intereses kvalifikacijai sasaisté ar
intereses jédzienu ka centieniem péc dzives labumiem®, konkretiz&jot potencialo interesi ar
mantojuma tiesibu imperativiem un interpret€jot tos caur godpratigu ligumisko tiesibu normu izpildi.

Secinajumi

Nobeiguma svarigi atzimét, ka kvalifikacija ir absoliiti nepiecieSams ligumiskas mantoSanas
atziSanas un korektas tas darfjumu izpildes posms. Vienlaikus jaatzist, ka korektu ligumiskas
manto$anas imperativo kategoriju kvalifikaciju butiski sarezg1 to imperativo normu konkurence, kas
regulg attiecibas, kuru korelacijas priekSmets ir tiesiskais regul&jums, attiecinats uz nakotni.

Kvalifikacijas procesa biitu jaievie§ termins “delimitSjosas tiesibas”®, kuru pamata ir
ligumiskas mantoSanas statiita tiesisko attiecibu nodaliSana attieciba uz ex ante un ex post izpildes
tiestbam.

Delimit&joso tiesibu ievieSanu pamato dui generis efekta novérsanas nepieciesamiba®t —
mantojuma tiesibu nekontrolgjama translokacija un tas ietekme uz citam tiesibu normam var izraisit
ligumiskas mantoSanas instrumentu neatziSanu un izpildes atteikumu.
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AHHOTALUSA

B cratbe paccmoTpeHbl NpOOJEMHBIE AaCHEKThl KBaJM(UKAIMM MPABOBBIX KaTErOpUH,
yYacTBYIOIIMX B (OPMHUPOBAHMM HOPM JIOTOBOPHOTO HACIEIOBAHUS M, COOTBETCTBEHHO,
OTIpE/IETIAIONINX CYIIECTBEHHBIE COCTaBHbIE YaCTH CAEJIOK JAHHOTO MPAaBOBOTO HHCTUTYTA.

B crarpe npoaHann3upoBaHbl KOJUIM3UOHHBIE NPUBSA3KH, ONPEAEIISIONIAE MOJEIN TPAaBOBOIO
pEryIupoBaHusl B CUTyallUsIX, ONPEAeIEHHbIX KOH(QIUKTHBIMUA (PaKTOpaMH OapeHue N oapeHue Ha
cayuan cmepmu. JlapeHue B cIeNKax M JIOrOBOpax JOrOBOPHOIO HAC/IEJOBAHMSI y4acTBYET Kak
IIpaBOBasi OCHOBA, B 0COOBIX CIIydasx ONpeestonias CyObeKTHbINH U 00bEKTHBIN CTaTyC YYaCTHUKOB
KOHKPETHOTO OTHOIIEHHs. Takke JapeHue ydacTByeT B (DOPMUPOBAHMM BOJEH3bSBICHHUS
Y4aCTHUKOB.

Takxke paccMOTpeHBI BONPOCHI, CBSI3aHHBIE C KBalIM(UKalMeH MOHATHHA B COOTBETCTBUU C
(hakTopoM, OIIPEEIAIOIIUM MPABO OCHOBAHHS IOTOBOPOB HAC/IEA0OBAaHNUS U PABO MECTA UCIIOITHEHUS
JAHHBIX JIOTOBOPOB.


https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=2313&context=clr
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=2313&context=clr
http://www.at.gov.lv/
https://izak.ru/upload/iblock/451/451b2a47014a6c68de2ac7c42417b5d3.pdf
https://m.juristavards.lv/doc/6531-civillikuma-iztulkosanas-problema/
https://m.juristavards.lv/doc/6531-civillikuma-iztulkosanas-problema/
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=2313&context=clr
https://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=2313&context=clr
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METO/bl HAYYHOI'O IO3HAHUS (MCCJEJOBAHUN) B IIPABE

Anexcanap baiikos,
JIOKTOP IOPUIMYECKUN HAYK JIOLUEHT, TOCTEBOM NOLUEHT Pe3ekHeHCKkor TeXHOIOrnuecKkon akaieMuu,
e-mail: aleks_baikov@inbox.lv

Doing basic research is the same as shoot an arrow
in the air and draw a target where it lands.

Homer Adkins
Abstract

The article reveals the content of the category "methodology”, the general philosophical and
methodological principles of cognition, which are usually defined by the term “philosophical
foundations of science”; tasks in the development of general scientific, conceptual problems,
conceptual and categorical apparatus, which are concretized by the relevant legal sciences.

The article is dedicated to the study of cognitive methods, research in law, incl. In the civil law.
It examines the principles of humanities methodology, the system of scientific knowledge methods, its
structure, the elements of which are: (1) general (philosophical) method; (2) general scientific
methods; (3) interdisciplinary methods; (4) methods of individual legal disciplines, the essence of
which is determined, first of all, by the subject of research, the degree of generality of the tasks to be
solved. Among recent general cognitive methods, such methods as: synergistic, systemic-dialectical,
system approach method, deterministic method are often mentioned.

Levels of cognition are characterized, the main criteria for their differences (theoretical and
empirical cognition) are: (1) the nature of the research subject; 2) type of research tools used; (3)
features of the method, as well as the interaction of the acquired knowledge and its conceptual
interpretation, explaining the genesis and interaction of the acquired knowledge, its conceptual
interpretation.

The aim of the study is to analyze the opinions expressed about the concepts, nature, structure
and meaning of cognitive (research) methods: law, the nature of general law and the features of
sectoral methods in creating the structure of law in general, their systematization, as well as the
nature and structure of the method of legal regulation of civil rights.

The object of research is the concept, essence, structure, role and meaning of cognitive
(research) methods.

The tasks of the research are determined by its purpose, and they consist of the identification
of the theoretical approaches of law, their nature, structure, and legal knowledge (research) methods.

The article highlights the main aspects characteristic of any cognitive method: (1) objective-
content; (2) operative; (3) praxeological aspect.

Attention is drawn to the fact that nowadays, in addition to the materialistic dialectic, the
idealistic dialectic can certainly be used in scientific research.

Keywords: methodology, legal knowledge methods, general (philosophical) method; general
scientific methods; interdisciplinary methods; methods of certain legal disciplines.

Bsenenue
ABtop «Mcropun nmBunmzanmu B AHraun» aHruiickuil uctopuk I'enpu Tomac bokip
oTMeyal: «Bo Bcex BBICHIMX OTpacisiX 3HaHMs caMasl IJ1aBHAs TPYJHOCTh COCTOUT HE B OTHICKAaHHUH
SBJICHHI, @ B HAXOXKJACHUU UCTUHHOTO METOJa, C IOMOIIBI0 KOTOPOTO MOXHO ObUIO ObI YCTAHOBHUTD
3aKOHBI sABJIeHUIMN . «[lo MeTomoM *ke, — yTBepxkaan P. JlekapT, — s pasyMero TOYHbIE M MPOCTHIC
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IIPaBUJIA, CTPOroe COOMIOIEHNE KOTOPBIX BCEI/la IPENATCTBYET NPUHSATHIO J0XKHOT0 32 HICTUHHOE U,
0e3 HM3IMIIHEH TpaThl YMCTBEHHBIX CHJI, HO TIOCTETIEHHO M HENPEPHIBHO YBEIWYMBAs 3HAHUS,
CTIOCOGCTBYET TOMY, 4TO YM JOCTUraeT HCTHHHOTO TIO3HAHHS BCETO, UTO eMy J0CTYIHO»?. B ToM ke
KITFOUE paccy kal H3BECTHBIH ucTopuk 1 Metoonor A. C. Jlanmo-/{aaunesckuir’. XoTs OHU MIcany
0 METO/€ NO3HAHUs, 3HAYEHUE KOTOPOIo TPYIHO MEPEOLEHUTh, HE MEHEE CJIOKHAs U B MPUHIIMIIE
aHAJIOTMYHAs CUTyalUsl CKJIAJbIBAETCSA U B YaCTU METOJIOB IIPABOBOT'O PETYIMPOBAHUS.

Henb3s He cornacuthest ¢ B. M. ChIpbIX B TOM, YTO «...(HaKTOPOM, CAEPKUBAIOLINM YCIIEIIHOE
BOCXOXKJIGHUE IOpUCTOB Ha TeopeTHueckuid  OiuMI, BBICTYNAeT MX  HEIOCTAaTOYHAas
METOIONOTHYeCcKas OCHAIIEHHOCTb»”, 0 YeM I0CTAaTOYHO YOEIUTENbHO CBHIETENbCTBYET HEMAINOE
YHCII0 MAaruCTEPCKUX U MPOMOIIMOHHBIX PadOT, KAHIUAATCKUX TUCCEPTALIUI.

HayuHoe nmo3HaHue, Kak U3BECTHO, IIPOMCXOIUT Ha ABYX ypoBHsIX: (1) sMIupuyeckuii ypoBeHb
MO3HAHUS, XapPaKTEPHBIMH NPU3HAKAMU KOTOPOTO SBISIOTCS: cOOp (aKTOB, UX IEPBHYHOE
00o0111eHne, onucaHue HaONIOJAaeMbIX M HKCIEPUMEHTAIbHBIX [aHHBIX, UX CHCTEMaTHU3alus,
kiaccudukanus; (2) TeopeTHUeCcKrii ypoBeHb o3HaHus. [Ipu 3T0OM, HECMOTpSI Ha OJIM30CTh, TOJTHOTO
€/IMHCTBA MHEHUM OTHOCUTEIbHO KPUTEPUEB PA3IMUEHUs] HAyUHBIX MCCIEJOBAHUH 10 CUX IOp HE
CJI0KHJIOC.

OMIUPUYECKOE HCCIIE0BAaHUE HAlpaBIEHO HEMOCPEACTBEHHO Ha CBOM 00bekT. [yis Hero
XapaKTepHO HCIIOJIb30BAHUE CJEAYIOUIMX IIPUEMOB U CPEACTB: ONMCAHUE, CPABHEHUE, U3MEPEHHUE,
HaOJI0IeHNe, SKCIIEPUMEHT, aHAJIN3, UHAYKLUS, a €r0 BaKHEHIINM 3JIEMEHTOM SIBJISIETCS (PaKT.

B cBow odepenb TOJIBKO Ha TEOPETUYECKOM YPOBHE IO3HAHUS CTAHOBUTCS BO3MOXKHBIM
(bopMyIMpOBaHUE 3aKOHOB, SBJIAOLIEEC 11ebl0 Hayku. Ha JaHHOM ypOBHE TPOUCXOAUT PacKphITHE
Hanbonee TIyOOKHX CYIIECTBEHHBIX CTOPOH, CBSI3€W, 3aKOHOMEPHOCTEH, MPUCYIINX H3yYaeMbIM
00BEKTaM, IBJICHUSM ITyTeM 00pabOTKU JaHHBIX SMIMPUYECKOT0 3HaHUs. TeopeTnyeckuii ypoBeHb —
Oomee BBICOKAas CTyNeHb B HayyHoOM mo3HaHun. OH XapakTepusyercs mpeoOsiaaHueM
palMoOHAIBHOIO MOMEHTa — IIOHATHM, TEOpHil, 3aKOHOB U JApyrux (OpM MbIIJIEHUS U
«MBICIIUTEIbHBIX ONEPALUI».

JIroboro BHMJa Hay4yHOMY HCCIIEOBAaHUIO HEHU30€XKHO TMPEIIeCTBYIOT: OOHapyXeHHEe U
(dbopMynupoBaHHE Hay4HOU MpoOIeMbl, MOCTAHOBKA LEJNEeW W 3aJad HUCCIEeI0BAaHUS, OCMBICIECHUE
METOAOJOTMYECKHX TPEANOChUIOK, Ha KOTOpbIX HccienoBaHue Oyxaer Oa3upoBaThCsl U
COOTBETCTBYIOIIMM UM METOJI0B O3HAHUS. «MeTo1 XapaKTepu3yeTcsi KOHKPETHOCTHIO BbIOOpA My TH
JUIsl pellieHUsl TOl WM MHOM KOHKPETHO# 3amaum»’. Metoj (rped. «methodosy» crnoco6 moszHaHus,
MyTh K 4eMy-au00, ONpEeNelIEeHHOM 00pa3oM YIOpsIOUYE€HHAas IIO03HaBaTelbHasl JAESITEIbHOCTD
HCCIIeI0BATENs), CIOCO0 JeATETbHOCTH CyObekTa B JIt000H ee Gopme. B KOHEUHOM cueTe MeTo
MIpE/ICTaBIsIeT COOON OMNPENEeIEHHYI0 COBOKYITHOCTH OIIPENEICHHBIX IpaBUil, HOPM, IPHEMOB,
Croco00B, HOPM MO3HaHUs. B 3Toi cBA3M OH MpelcTaeT Kak OonpeAeieHHas CUCTeMa NPUHIUIIOB,
Mpennucanuii, TpeOOBaHMM, KOTOpPbIE SBISAIOTCSA CBOEOOPA3HBIMH OpPUEHTHUPAMU B PEILIEHUU
MIOCTaBJIEHHOW UM 1iepe] coO0H 3a1auH.

XapakTep METO/a OIpeNeisieTcs, MPeXaAe BCEro, MPEeIMETOM HCCIEeI0BaHUs, CTEIEHbIO
OOIIHOCTH MOIEKALINX Pa3pelIeHHIO 3a/1a4.

B dunocoduu MeTos — 9T0 cocod MO3HAHKS U MPAKTHYECKOTO H3MEHEHH S Beleil U SBIeHHI".
Y4eHble-MeTO10JI0TH BbIIEISIOT: (1) BceoOLMii MeTo1 MO3HaHUs, KOTOPBIH ONpeenseT BhICIINN
ypoBeHb abOcTparupoBaHMsi B TMO3HaHUM; (2) oOLIeHay4YHbIE METOAbI, MpPeaycMaTpHUBAIOIIHe
UCIOJIb30BaHUE OOLIEHAYYHBIX MOAXO0MO0B; (3) MEXIUCUMIUIMHAPHBIM METOJ, IMpennoararinimni
HCIOJIb30BAaHUE COBOKYIMHOCTHM HWHTErpAaTUBHBIX CIIOCOOOB HCCIIEIOBAaHUS, HampUMep, IpH
BBIMOJIHEHUM  KOMIUIEKCHBIX HAy4HBIX THporpamMm; (4) YacTHOHAyYHbIM (CHELMaIbHBIMH,
JTUCHUIUIMHAPHBIN) METOJ| MO3HaHUS, KOTOPbIH KOHKPETU3UPYET CHOCOObI, HCCIEeN0BAaTEIbCKUE
IIPUEMBI U MPOLIETyPbl, IPUMEHSIEMBIE B TOM WM MHOW HayKe M COOTBETCTBYIOINE OCHOBHBIM BUAAM
HCCIIETyeMbIX, B 9TOW HayKe OTHOIIEHUH - mpeoOpa3oBaHus, MpEeBpallleHusi, OOMEH dHepruen wiu
uHpopmanuei u T. 1.

W ceronHs coxpaHseT CBOIO aKTyalbHOCTh BbICKazaHHOe B cBoe Bpems 0. A. JleHHCOBbIM U
JI. . CnupHIOHOBBIM CYXJIEHHE O TOM, YTO «...B OOJBIIMHCTBE CIy4aeB aBTOPHI JIUIIb
JEKJIapaTUBHO YKa3bIBAIOT Ha TO, YTO TUAJIEKTUYECKUI MaTepHaIu3M JIEKHUT B OCHOBE UX pa3pabOTOK
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U u3blcKaHUM. HuUKakuxX pa3bpsACHEHMH, YTO MOHMMAETCS MOJ «IPUMEHEHHEM IUAIEKTUYECKOIO
MaTepHau3May, Kak MpaBUio, HE JAETCS WU MPUBOJUMBIC OOBSICHEHHS CIHIIKOM (OpMaibHBI U
abcTpakTHBL. OCOGEHHO TO KACAETCs OTPACIEBBIX IOPUIMYECKUX HAYK .

Henb3ss ne cornacutses ¢ I1. E. HenOaitno, yTBepkaaBIiero, 4To CyTh BCEX METOIOJIOTHUECKUX
poOJeM IOPUCIPYACHLUH 3aKiIoyaeTcs B «...(HIOCOPCKOW CTOpOHE HayKd, B BOIpOcax
MHPOBO33peHHsAN»S,

He menee crnpaBeanuBbIM siBisieTcs Mblciab B. M. ChIpbIX «...(hakTOpoM, cAep KHBarOLINM
YCIIEIIHOE BOCXOXK/IEHUE IOPUCTOB Ha TeopeTHueckuil Onumi, BBICTYNAET WX HEJ0CTAaTOYHAas
MeTOZIONoTHYecKas  OCcHAaMeHHOCTh» . B TOM e KiIlodye MO0 95TOMy TOBOAYy IHcaja
E.I'. KomuccapoBa, «...METOJOJOTHs TpyIHA U MAJONOHATHA NPO(EeCCHOHAIBHOMY CO3HAHUIO
IOPUCTA, OJHAKO 3TO HEOTHEMJIEMBIH 3JIEMEHT CO3HaHHWS M KYJbTYpbl HAy4YHOH JA€ATEIbHOCTH

1opucTa-uccuenoparess» L,

IlonsiTue n BHU/JbI METOAOB UCCJICAOBAHUA B METOT0/10I'HH HAYKHA

MeTtononorus M3y4aeT METOMBbI, CPEACTBA, CIOCOOBI, METOAUKM Mo3HaHUS. Ee ocHoBHOM
3ajaueil SBISETCS M3Y4YEHHE TI€HE3Uca, CYLIHOCTH, OOIIHOCTH, NPOAYKTHUBHOCTH, MOILHOCTH,
panmoHanbHOCTH U 3¢ dexkTuBHOCTH MeTo10B. Metox (Tpeu. «methodos» — crocod mo3HaHus) — B
CaMOM IIUPOKOM CMBICJIE CIOBA — «IIyTh K 4eMY-TH00», cioco0 eaTeIbHOCTH CyObeKTa B JIt000i1 ee
dopme. Kaxnapiii MeTos; 00yCIIOBIIEH, MPEXIE BCETO, CBOUM IPEAMETOM, T. €. T€M, YTO MUMEHHO
uccinenyerca. Metog kak cmoco® HCCIeNOBaHHS, a PaBHO M HHOHM JEATEIbHOCTH HE MOMKET
0CTaBaThCsl HEU3MEHHBIM, BCET/1a PABHBIM CaMOMY ce0€ BO BCEX OTHOILIEHUSX, a JOKEH U3MEHAThCS
B CBOEM COJIEp>KaHUH BMECTE C MTPEIMETOM, Ha KOTOPBIN OH HampaBjeH. DTO 3HAYUT, YTO UCTUHHBIM
JOJDKEH OBITh HE TOJBKO KOHEYHBIN pe3ysbTaT MO3HAHMS, HO M BEAyIIUH K HEMY IyTh, T. €. METO/,
MIOCTUTAIOLINH U yAePKUBAIOIINI UMEHHO crienu(UKy JaHHOTO IpeaMeTa.

HexoTtopsbie nccnemoBaTeu CYUTAIOT, YTO JFOO0I METOJ] HIMEET TPH OCHOBHBIX aCIeKTa:

1) 00BEKTUBHO-COACPIKATEIBHBIN ACIICKT, BBIPAXKAOIIHMHA 00YCIIOBICHHOCTh METO/Ia MPEIMETOM
MIO3HAHUS Yepe3 MOCPEACTBO TEOPHH;

2) omepalyOHANBHBIA acleKT — (PUKCHPYEeT 3aBHCHMOCTB COJACPXaHHS METOAa OT CyOBeKTa
MO3HAHUS, OT €ro0 KOMIIETEHTHOCTU U CIIOCOOHOCTH NEPEBECTU COOTBETCTBYIOLIYIO TEOPHUIO B
cHCTeMY IPaBUJI, IPUHIUIIOB, IPUEMOB, KOTOPbIE B CBOEH COBOKYITHOCTH U 00Pa3yIOT METOS;

3) MpakceoJOrMYecKuil acleKT — €ro COCTAaBIISIOT TaKHe CBOMCTBA, Kak 3((EKTHBHOCTB,
HAJE)KHOCTb, ICHOCTb, KOHCTPYKTUBHOCTh METOAA U T. II.

OueBHIHO, HET COMHEHHUSI B TOM, YTO Ka)/J10€ Hay4HOE UCCIIEJOBAHUE MpeJoiaraeT BbIOOD
TOr0 WIM HHOro BceoOmero (¢umocodckoro) wmeroma, KOTOPHIM, B KOHEUYHOM CYETE,
MIPEIONPEEIIEHbl HE TOJIBKO COBOKYIMHOCTb KOHKPETHBIX, HEOOXOAMMBIX JJIi COOTBETCTBYIOLIETO
HCCIIEIOBAaHMSI METOJIOB, HO M 0003HAa4aeT MUPOBO33PEHUECKYIO MO3UIIMIO UCCIIET0BATENS.

Eme cpaBHUTENbHO HENABHO TaKUM E€IMHCTBEHHBIM METOJOM CUHMTAJNCS AUATEKTHUYECKUUN
MaTepHaiu3M, KOTOPBII 0CO00 BBIAEISIICSA U3 IPYTUX (BCEOOIIUX, MEXKOTPACIEBBIX U CHIEIIMATIbHBIX)
«...B KauecTBe (PyHIaMEHTAJHHOTO MPHUHIIMIIA BCEX METOOB, MMEIOIIET0 CTaTyC HE METoja, a
METO/I0JIOTHH B IPOTHBOMOJIOKHOCTh MeTagu3nIecKoMy» .,

BceoOmuii  guanekTHYecKuid  METOJ  MNPUMEHHTEIIBHO K  HMCCIEJOBAaHUIO  SIBICHUH
0OIIeCTBEHHOI KU3HH UMEHYeTCS METOIOM MCTOPHUECKOro Matepuanusal?, Creyer 3aMeTHTh, 4To
JaHHAs TEPMUHOJIOTUA B (PHIIOCOPUN UCTIONB3YETCS U CETOMHS: «...JHATICKTHICCKUN MaTepUaTn3M
U HUCTOPUYECKUN MaTepuaanu3M COOTHOCSTCS Kak oOmiee u ocobeHHoe. JTo Hambosee oOmias
dunocodckas Hayka 06 obmecTBe» .

Kak B cBoe Bpems cmpaBemBo 3ametun B. B. OpioB «...ocHOBHOe TpeboBaHHE
MaTEpUATUCTUUECKOTO METO0/1a MOXKHO c(POpMyIHpOBaTh Kak TpeOOBaHUE OOBEKTHBHO-PEATLHOTO
MOJIX0a K JICHCTBUTENBHOCTH, TpeOOBaHHE paccMaTpUBaTh MHUP TaKHM, KaKMM OH SIBJISETCS Ha
camMoM Jiene, 0e3 BCAKMX IOCTOPOHHUX MpuOaBieHUil. Marepuanusm TpeOyeT MOIHON IMpaBibl,
KaKoi Obl HEMPUATHOMN MM KECTKOM OHa HH Oblian 4,

Ho Hapsny ¢ MatepuaiiucTHYECKON TUaJeKTUKOM, OE3yCIIOBHO, HE SIBJISBIICHCS KaK paHee, TaK
U HE SBJSIOIIEHCS CEerogHs €AMHCTBEHHBIM, CIIOCOOOM TPHUBECTH K HAyyHOMY 3HAHHIO,
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YHUBEPCAJIbHBIM METOJOM, MMEETCS M HAeaTUCTHYecKas [uajeKTHKa, KOTopas, B pslie CTpaH
ABJIIETCA OCHOBHBIM METOJOM IOPHAMYECKOH HayKu'®. YUuTHIBas BBINIECKA3aHHOE, B HAYYHBIX
UCCIIEIOBAHMAX, KOHEYHO K€, CJeIyeT OTMETUTh: C Kakux (Quimocopckux Mmo3unui
(MaTepUAINCTUYECKUX WIM HICAINCTUYECKUX) MPUMEHSETCS NHUAJEKTUYECKUM METOJ IO3HAHMS
MIPABOBBIX SBJICHUH.

B nocnenHue rosipl, 1 3T0 HENb35 HE OTMETUTD, K YACITY BCEOOINX METOI0B IO3HAHUS HEPEKO
OTHOCAT TaKHe METO/IbI, KaK: CHHEPTeTHUeCK i1 ®, ccTeMHO-THaneKTHIecKuiit’, MeTO CHCTEMHOTO
nomxonal®, meron nerepmunmsmal®. Tem He MeHee, B METONONOTMH HAyKH IO-HPEKHEMY
JOMUHHUPYET MPEACTAaBICHUE O MAaTEPUATHCTUUYECKON TUalIeKTUKEe KaK €JUHCTBEHHO BO3MOXHOM,
00eCTIeYNBAIOIIUM TOCTHKEHNE HMCTHHHOTO 3HAHUS YHHBEPCAIHHOM METOJIe, KOTOPBIA HEPEIKO
yTBEPKAeTCs B KadecTBe 00IIero pumocodckoro MeToa No3HaHUA,

KoneuHo, kak mpu BEIOOpE METO/I0B UCCIIEOBAaHUS, UX CYILIECTBA HE CIEAyeT 3a0bIBaTh, UTO
«...HEUETKHE TMPEJACTABICHUS O CHCTeME OONIMX M CIEeHUaIbHBIX METOJIOB HCCIEA0BaHUSA,
HEOOXOIMMBIX MO MPEIMETY UCCIICAOBAHMS, PUBOJAT K TOMY, 4TO psia 3()(HEeKTUBHBIX IPUEMOB HE
TONydaeT TPUMEHEHHs B MO3HAHWH TOCYAapCTBEHHO-TIPABOBBIX SABICHHI»Z!, UTO KOHEUHO Ke
OKa3bIBACT BIUSHUE U HA METOAOJIOTHIO ITPaBa, M Ha BBIOOP METOOJIOTHH HUCCIIETOBATEIISIMH.

Ceromusi, Kak CHOpaBeAJIMBO OTMEYaeTcs B HAy4yHOW JUTEepaType, B  KauyecTBE
METOJI0JIOTUYECKOM OCHOBBI HCCIIEJOBaHMM B IpaBe MOIYT OBbITb HCIOJB30BAaHbl pPa3IMyYHbIC
¢bunocopckue  HampaBlIeHHUS:  TO3UTUBH3M, MparMatus3M, pealin3M, OSK3UCTCHIIHAIU3M,
(eHOMEHOIOr NS, CHHepreTHKa u Ap.>2. B 3TOH CBS3M, OYEBMIHO, YTO, YTO METOIOIOTHUYECKHIl
IUTIOPaTN3M, MHOTO0Opa3He TOAX0A0B 00YCIOBIMBAET MHOr0OOOpa3ye THUIOB MPaBONIOHUMAHHAZ,
00yCJIOBIMBAIOIINX PEIIEHNE COOTBETCTBYIONIMX IPABOBBIX MMPOOIIEM, OUYEBUIHO, OyIET Pa3ITUIHbIM,
TaK KaK «...MHCTUTyaJu3alusi MHPOBO33PEHUECKON MO3MIIMK B HCCIEAOBATEIbCKYIO CTPATETHIO
IpHOGpETAeT pemaroliee 3HAYEHNE T NPEeTaraeMbIX perneHHin 2,

K oOmenayynsiM metomam (umocodbl U METOAOJOTHU OTHOCAT CIEAYIOIINE METOMbI:
(1) ananmu3 (ot rped. «analysis» — pa3iioXKEHHUE), MPEACTABISIOMINI COOOH MPHEM MBIILICHUS
[I0/Ipa3yMEBAIOLINI aHAJIN3 — PEAIbHOE MJIM MBICIIEHHOE pa3beJUHEHHE (Pa3/eIeHHUE) LEI0CTHOTO
IpeMeTa UCCIeI0BaHus Ha COCTABIISAIONINE €T0 YacTH (CTOPOHBI, TPU3HAKHU, CBOMCTBA, OTHOILIEHMS)
C LETbI0 UX BCECTOPOHHEro M3yueHus u (2) cuHTe3, MPECTaBISIFOUIMIA COO0i MpUeM MBIIUICHHUS,
KOTOpBIN Mojpa3zyMeBaeT co00i COeIMHEHNE paHee BbIIEICHHBIX B MPOIECCE aHaIM3a COCTAaBHBIX
qacTeill mpexMeTa uccie0BaHus yacTu (CTOPOH, IPU3HAKOB, CBOMCTB, OTHOIIEHUH ).

Anamm3 (rped. pasjoKeHHe, pacuieHeHHE) — HeOOXOIUMBIH 3Tan B mo3HaHuM oO0bekra. C
JPEBHEUININX BPEMEH aHAJIN3 IPUMEHSIICA, HANpUMep, IS Pa3JIoKEHHs Ha COCTaBIAIOLINE
HEKOTOpBIX BellecTB. B yacTHOCTH, yke B ApeBHEeM Pume aHanu3 HCHOIB30BAJCS ISl IPOBEPKU
KayecTBa 30JI0Ta U cepebpa B BHUJIE TaK Ha3bIBAEMOI'0 KyNEJIMPOBaHUs (AaBU3UPYEMOE BEIECTBO
B3BEIIMBAJIOCH JI0 U ITOociie Harpesa). [Iponenypbl aHamn3a BXOASIT OpraHMueCcKOil COCTaBHON YaCThIO
BO BCSIKOE€ HAayYyHOE HCCIIeIOBaHHE U OOBIYHO 00pa3yroT ero nepByro (asy, Korja mccienaoBaTellb
MEPEXO/IUT OT HEPACUIEHEHHOTO OMHMCAHMS H3Y4aeMOIro OOBEKTa K BBISBJICHUIO €r0 CTPOEHMS,
COCTaBa, €ro CBOMCTB M Mpu3HaKoB. OHO M TO K€ SIBJIEHUE, ITPOLECC MOKHO aHAIM3UPOBATH BO
MHOTHX acleKTaxX. AHaJIU3 aKIEHTUPYET TO creurnduyeckoe, YTo OTINYAeT YacTU APYr OT JApyra.
BcecToponHMii aHau3 SBICHUS O3BOJISIET TITy0XKe PaCCMOTPETH €rO0.

AHanmu3 He JODKeH YIyCKaTh KayecTBO MpeamMeToB. B kaxmol o0acTu 3HAHUS €CTh CBOM
npejen WieHeHUsI 00beKTa, 32 KOTOPBIM MBI IIEPEXO/IUM B MHOM MHpP CBOMCTB U 3aKOHOMEPHOCTEH.
Pa3HoBuHOCTH aHANMM3a — Kiaccu(UKAIMS U IEPUOAN3ALUS IPEIMETOB.

OOBIYHO BBIIENAIOT YETHIpE BHUAA aHAIW3a W CUHTe3a: (a) mpupoAHbld aHamu3; (0)
MPaKTUYECKUM aHanM3; (B) MBICJICHHBIN aHalu3; (T) METaHAJIN3 U METAaCUHTE3 — 3TO aHAJIN3 U CUHTE3
UMEIOIIMXCS 3HAHUH O MHUpE B OTJIMYME OT aHAIM3a U CHUHTE3a OOBEKTUBHO CYIIECTBYIOIIUX
MIpeIMETOB U sIBJIEHUH. Pe3ynbTaToM aHanmn3a sBjsieTcss HOBOe 00pa3oBaHueE.

Pa3HOBUIHOCTSAMU aHANIN32 SBIAIOTCS KIACCU(PUKAIMS U IEPUOAN3ALIUS IPEIMETOB, SBICHHM.

CuHTe3 (rped. COCTaBICHUE COCTMHEHNE) — MBICJICHHOE COCTMHEHHE PA3IUIHBIX JIEMEHTOB,
CTOPOH TpeAMeTa B €IHHOE I1eJioe (CHCTEMY), METOJ UCCIEOBAaHUS B €r0 €IMHCTBE M B3aUMHOMN
cBs13u yacted. CUHTE3 — HE MPOCTOE€ CyMMHPOBAHHME, a CMBICIOBOE coeauHeHue. Eciau mpocto
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COEIUHUTH SABJICHUS, MEXIYy HUMU HE BO3HUKHET CUCTEMBI CBsI3el, 00pa3zyeTcs JHIb Xa0TUYECKOe
HAKOIUICHHE OTACIbHBIX (PakToB. CHHTE3 PACKPHIBACT MECTO M POJIb KAXKIOTO dJIEMEHTA B CHCTEME
L[EJI0T0, YCTAaHABJIUBAET UX B3aUMOCBSI3b, TO €CTh II03BOJISET MOHATH TO 00IIIEE, YTO CBSI3bIBACT YACTH
BoeqHO. CUHTE3 MPOTHUBOIOJOKEH aHAM3y, C KOTOPHIM OH Hepas3pbhiBHO cBsizaH. CUHTE3 Kak
M03HABATENbHAS OIEpalysl BBICTYMAaeT B Pa3IMYHbIX (PYHKUIMSIX TEOPETUUYECKOrO HCCIEIOBaHUS.
JIroOoii mporiecc 00pa3oBaHUs MOHSATHI OCHOBBIBACTCS HA €AMHCTBE MIPOIIECCOB aHAIM3a U CHHTE3A.
DOMIIMpUYEcKHe JaHHbIE, MOJy4YyaeMble B TOM WM MHOM HCCIIEJOBAaHUM, CUHTE3UPYIOTCS MPHU UX
TEOPETUIECKOM 0000IIEHUN

Henb3s ne 3amMetuth ux eauHcTBa. [1o cBoeli cyTH aHaian3 U CUHTE3 MPECTABIIAIOT cOO0M ABE
CTOPOHBI €IMHOTO AHATTUTHKO-CUHTETUYECKOTO METO/[a TIO3HAHHUS

Muaykmus (ot nar. «induction» — HaBeneHue). MHAYKIMSA MpeacTaBiaseT coOOM IBHIKEHUE
MBICITH OT €IUHUYHOTO (OmbITa, (PaKTOB) K 00mIEeMy (Mx 0000mEHUIO B BBIBO/IAX). MIHaYe TOBOPA,
MHIYKIHS — 3TO BUJ 0000IICHH, CBSI3aHHBIN C MPEABOCXUIICHUEM PE3yJIbTaTOB U SKCIIEPUMEHTOB,
B OCHOBE KOTOPBIX JIGKUT MPOILILIA ONbIT. HO TOCKOIBKY OIBIT BCerJa OECKOHEUEH U HETOJIOH, TO
WHIYKTHBHBIC BBIBOJBl BCErla HMEIOT BEPOSTHOCTHBIM xapakrtep. OOBIYHO WHAYKTHBHbBIE
0000IIeHNS paCCMATPUBAIOTCS KaK OMBITHBIC UCTHHBI (AMITUPHYECKHUE 3aKOHBI).

B ocHOBe MHIYKIIUM JIEKHUT HAOIIOJACHUE, OIbIT, SKCIIEPUMEHT, B MPOLIECCE OCYIIECTBICHUS
KOTOPBIX, TPOUCXOUT COOP OTICIBHBIX (PAaKTOB, U3yYCHNE KOTOPHIX, UX aHAIN3 yCTAaHABIUBAIOTCS
o0mIre ¥ MOBTOPSIOLIMECS YePThl, BXOMAIIUX B OMpEIENICHHBIN Kiacc, siBieHuid. Ha sroil 6aze
CTPOUTCS] HHIYKTUBHOE YMO3AKTFOUCHNE, HCXOIHBIMH ITOCBIIKAMHU KOTOPOTO SBIISIOTCS CYXKICHHS O
€IMHUYHBIX 00BEKTaX M SBICHUSAX C YKa3aHHEM Ha WX HEHM3MEHHO MOBTOPSIOLIETOCS MpHU3HaKa, a
TaKKe CYXJICHHE O KJIacce, BKIIOYAIOIIEeM B ce0sl TaHHbIC OOBEKTHI U SBJICHUA. J[pyrumMu cioBamu
TOBOPSI, MHIYKIUS MIPEICTaBIsIeT COOON NBMKEHUE OT €AUHUYHOTO (OIbITa, (JaKTOB) K 00IIeMy (UX
000011IeHHI0 B BBIBOAAax). B wurore dopMupyercs CykIeHHE, B KOTOPOM BBISBICHHBIA Y
COBOKYITHOCTH €JMHHUYHBIX OOBEKTOB U SIBJICHUHN MPU3HAK PACIIPOCTPAHAETCS HA BECHh KJIacc.

OdeBuIHAS ICHHOCTh MHTYKTUBHBIX BBIBOJIOB COCTOUT B TOM, YTO OHH OOECIICUHNBAIOT MIEPEXO]]
OT €IMHHUYHBIX (HaKTOB K OOIIMM TONOXKeHUsM. M B 3TO CBSI3M OTKPHIBAIOT BO3MOXKHOCTh
OoOHapyXEeHHS 3aBUCUMOCTH MEKIY SIBJICHUSMH, CO3JaHIE SMITMPUICCKH 00OOCHOBAHHBIX THITOTE3 U
dbopMupoBanue 00001IEHUT.

CrnemyeT 3aMeTHTh, YTO B MHIYKTUBHBIX PACCYKICHUSX MMEET MECTO, KaK MOJHAs, TaK U
HemonHash WHAYKIWS. WHIyKTUBHBIE pacCyKIEHUS BCErla HMMEIOT BEPOSTHOCTHBIM XapakTep.
COOTBETCTBEHHO, Pa3jIMYalOT TOJHYI0 M HEMOJHYH HHAYKIuI0. ClenyeT OTMETHUTh, YTO ONBIT
BCEr/Ia HEMOJIOH U OECKOHEUeH

Mosnas unayknusi. [loaHas WHIYKIMS HCIONB3YeTCS B CIydasx 00O3pHMMOCTH Kiacca
M3y4aeMbIX 00BEKTOB, KOTOPbIE MOTYT OBITh TIepeurciieHbl. OHa OCHOBAaHA Ha M3YYEHHH KaXKIOTO U3
BXOJISAIINX B COOTBETCTBYOIIHMIA KJIACC OOBEKTOB M HA HAXOXKJICHUH HA dTOH OCHOBE OOIIMX JIJIsT HUX
XapaKkTepUCTHK. B OTHENbHBIX Cydyasx paccMaTpHBaTh BCe OOBEKTHI, OTHOCSIIUECS K OJHOMY U
TOMY JK€ KJIacCy, He HY)KHO, B 3TOM HET 0c000i HEoOXOoAMMOCTH. B Mpyrux ciydasx, UMEIOIUX
MECTO B CHJIy HEOOO3pMMOCTH Kjacca H3yYaeMbIX SIBIEHUH OO B CHIIy OTPaHHUYEHHOCTU
YeJIOBEYECKOW TPAKTUKH, B ITOM, IO CYIIECTBY, HET HeoOxomumoctH. M Torma mpuoOeraror K
HEMOJIHOW UHIYKITHH.

Henosnas uaaykuus. HenoslHON MHIyKIKEH PUHATO CYUTATh TAKOM IIPUEM PACCYKICHUMH,
B KOTOpPOM OOIUK BBIBOJI (OPMUPYETCS Ha OCHOBE HCCIEAOBAaHUS OTPAHMUYEHHOTO YHUCIA,
OTHOCSIIIUXCS K onpezesieHHoMY kiaccy. CyIecTBYIOT JIB€ Pa3HOBUIHOCTH HETIOJIHON WHTyKITHU:
(1) momynsapHas HHIYKIUS WIA UHAYKIHS 4epe3 MPoCToe mepedrcieHne u (2) HayyHas HHAYKIHUS.

IMonyasipHasi MHAYKUMS BBICTPAWBACTCS Kak 000OIICHHWE psia HAOTIOJEHUN 32 CXOKUMHU
SIBIIGHUSIMU, B KOTOPBIX OOHApYKUBAETCS KaK-TUOO MOBTOpSIONIHiiCS nmpu3Hak. Dukcanys HOBOTO
nMpu3Haka y psaga OOBEKTOB TMPOUCXOIUT, KaK TPaBHJIO, CIIOHTAaHHO, 03 Kakoro-Jmbo
MPEeIBAPUTENILHOTO TUIaHa HccleAoBaHuid. OOHapy>KUB ATOT NPU3HAK Y TEPBBIX IMOMABIIMXCS
MIPEIMETOB HEKOETO KJlacca, U He BCTPETHB HU OJTHOTO MMPOTHBOPEUAIIIETO CIyvasi, €ro IEPEeHOCT Ha
BECh KJIacCc MpeaMeToB. JlJis MPUHSATHS WHIYKTHBHOTO BBIBOJA TJIABHBIM OCHOBAaHUEM SIBIISETCS
OTCYTCTBHE NMPOTUBOPEYAIIETO MPU3HAKA.
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BbiBoa, mosydeHHBI IyTeM MHIYKIMM Ha OCHOBE IIPOCTOrO MNEpedMCIIeHus, oOsanaer
HEeOOJIBIION CTENEHBIO TOCTOBEPHOCTH M B JalIbHEHINIEH MCCIIeI0BATEIbCKON paboTe 0XIKET OBITh
omnOouHbIM. [ToaTOMYy noOmynsipHas MHAYKLUS MOXKET HPUMEHSTbCA JIUIIb INPH BbIIBH)KEHUU
MEPBBIX M, KOHEYHO, MPHOIMKEHHBIX THIIOTE3 M HE MOXET OBITh JOCTaTOYHO HAAEKHOW s
MI0JIy4aeMbIX HAyKOM MHAYKTUBHBIX 000OLICHUH.

HayuHnas uHAYKIMS UCIIOJIb3YETCS U1l IOUCKA IPUYUHHBIX 3aBUCUMOCTEN MEXAY SBICHUSIMU
U CTpeMJICHHUEM OOHApYKUTh CYLIECTBEHHBIE IIPU3HAKU OOBEKTOB, 00BEANHAEMBIX B €IMHBIN KiIacc.
Bbiienstor TpM OCHOBHBIX BHMJA Hay4yHoil wuHIykmuu: (1) umHAyKIus yepe3 oTOOp Ciydaes;
(2) vayKIMs Yepe3 HCCICIOBAaHME NPUYMHHBIX CBsszeil; (3) MHAyKIMs dYepe3 U3y4eHHE
€IMHCTBEHHOTI'O IPEJCTABUTENS HEKOTOPOIO Kilacca.

PaccMmoTpeHHBIE BbIlIE PAa3HOBUIHOCTH HENOJHOM HMHIYKIHMH HMMEIOT Ba)KHOE 3HAUYEHHUE B
IpoLecce uccienoBaHus. TeM He MeHee, el IPUCYILa U ONPEENIEHHAsl OTPaHUYEHHOCTD, IOCKOJIBKY
Yale BCEro ee BbIBOJ HE aeT JOCTOBEPHOI'0 3HaHUs. B MeHbIIel cTeneHn 3T0 OTHOCUTCS K HayYHOMH
MHIYKIUH, HEKOTOPBIE Pa3HOBUIHOCTH KOTOPOM JArOT IOCTOBEPHBIE BBIBOJBI, B IIOJHOW Mepe — K
HOMYJIAPHON MHIYKILIHU.

Jenykuus (ot nar. «deduction» — BbIBeJileHHE) B CpaBHEHHHM C WHAYKIHUEH IMpennojaraet
IPSIMO MPOTUBOIMOJIOKHBIM X0 MBICIIH MCCIIEI0BATENs U IPECTaBIseT cOO0M IBUKEHUE MBICIIU OT
00 ofmiero K yacTHOoMy. B nmemykimu, ommpasich Ha oOliee 3HaHWE, JENACTCS BBIBOJA YACTHOTO
xapakTepa. [loaToMy 0AHOM M3 MOCBUIOK JEAYKIMM HENPEMEHHO SBISETCS oOllee CyXICHHE.
Haubonpiiee 3HaueHne OemyKIus NpuoOpeTaeT B CilydasiX, KOTrJa B KadyecTBE OOMICH MOCBHIIKH
BBICTYNA€T HE MPOCTO MHJIYKTMBHOE O0OOIEHHE, a KaKOe-TO I'MIIOTETUYECKOE MPEANOJIOKEHUE,
HOBas HayyHas ujes. B aToM ciayuae aeyKuus ABISETCS OTIPABHBIM IIYHKTOM 3apOKJIEHUS HOBOU
TEOPETUYECKON CUCTEMBI.

CoznaHHOE A€TyKTUBHBIM IIyTEM TEOPETUUECKOE 3HAHUE MIPEIONPEEIISAET X0 IMIUPUUECKUX
HCCIIeIOBAaHUM U HAaIPaBJIsieT IIOCTPOCHNE HOBBIX MHAYKTUBHBIX 00001eHuil. Ha HayanbHO#M cTagun
Hay4yHOTO0 HCCJIEIOBAaHUS HAy4YHOI'O HCCIIEJOBaHMs Ipeodiajaroliee 3HAYEeHUE HMHIYKIUS, a B
nporecce pa3BUTHS M OOOCHOBAHMS HAy4yHOTO 3HAHMS Bce OOJIBIIYIO POJb HAuMHAET WIrpaTth
nenykuus. BaxHo moguepkHyTh, UTO MHAYKLIUS U AETyKIUS B3aUMHO CBSI3aHbI U JOTIOJHSIIOT APYT
apyra.

AOayKuus — IpreM MO3HaHUS, COSIUHSIIONIMNN AeTyKINI0 U HHAYKIHI0. CopMyInpoBaBILInii
10T Meron no3Hanus Y. ITupc yTBepkaan, yTo B 1ensX OOBsICHEHUs MpoOieMaTHYHOro (hakra
HY’KHO HaliTH HEKOTOPYIO THIIOTE3Y, U3 HEE MOJyUYUTh CIEACTBHS, YTOOBI MOABEPrHYTh MOCIIEIHUE
9KCIIEPUMEHTAIILHON ITPOBEPKE.

HNneanu3zanusi - MBICJICHHOE KOHCTPYHMpPOBaHUE TMpeACTaBIeHUN 00 o0ObeKkTax, He
CYILIECTBYIOIINX WJIM HEOCYIECTBUMBIX B JIEHCTBUTEIBHOCTH, HO TAKUX, U1 KOTOPBIX CYLIECTBYIOT
nmpoodbpa3zpl B peasbHOM Mupe. Ilo cymectBy Meron wujaeanus3alud NpeACTaBiIsieT CcoOOMH
Pa3sHOBUJIHOCTh MpPOLENYphl aOCTparMpoBaHUs, KOHKPETU3MPOBAHHOW C y4yeTOM MOTpeOHOCTen
TeopeTudeckoro uccienoBanus. [lpomnecc nneanu3anuu xapakTepu3yercs OTBICUEHUEM OT CBOMCTB
U OTHOLICHWH, MPUCYHIIMM OOBEKTaM pealbHOW JeWCTBUTENFHOCTH M BBEICHHEM B COJEpXKaHHE
o0Opa3yeMbIX MHOHATUHA TAaKUX MPU3HAKOB, KOTOpbIE B MPHUHIMIIE HE MOTYT HPHHAJJIEKATh WX
peanbHBIM IpooOpazaM. PesynbraTaMy TAaKOro KOHCTPYHUPOBAHMS SIBIISIOTCS HACATM3HPOBAHHBIC
00BeKTHI. Mneanu3npoBanHble IPEeIMETHI, B OTINYHE OT peaibHO CYIIECTBYIONINX, XapaKTEPU3yeTcs
He OECKOHEYHBIM, a BIOJHE ONpPEeICHHBIM YHCIOM CBOMCTB. [Ipumepamu moHATHH, SBISIOMUXCS
pEe3yNbTaTOM HJI€ANHU3AIMH, MOTYT OBITh MaTeMaTHYECKHE TOHSATHS «TOUKa» WIH «IIpsSMasy;
B (pu3HKe — «MaTepuaIbHas TOUKA», «aOCOIIOTHO YEPHOE TEN0», «UICAIbHBIN ra3» uT. .

O06o00menue npeacTaBiseT coO0i Takol crocoO, MPUEM MBILUICHUS, Pe3yIbTaTOM KOTOPOTO
SABIISICTCS YCTaHOBJIEHHWE OOLIMX CBOMCTB M NpPU3HAKOB 00BeKTOB. CyTh 0OOOILIECHHS COCTOUT B
JIOTUYECKOM TMpoIlecce Mepexoia OT YaCTHOT0, MeHee OOIIero MOHITHS U CyXJIeHus K Oojee o0uiemy
MOHATHUIO WU CyXkJieHHt0. ClleyeT 3aMeTUTh, YTO 0000IIEHHE OCYIIECTBIISETCS B TECHON CBSI3U, BO
B3aUMOJICHCTBUU C aOcTparupoBanueM. (O0oOmeHne — OJHAa W3 OCHOBHBIX ITO3HABATEIIBHBIX
MBICIMTENbHBIX OIEpaluii, COCTOSIast B BBIJICICHUU U (PUKCAIIUM OTHOCUTEIBHO YCTOWYMBBIX,
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WHBApUAHTHBIX CBOMCTB 00BEKTOB M X OTHOIIEeHUH. O000IIeHHEe MO3BOJIIET 0TOOpakaTh CBOMCTBA
Y OTHOLICHHUSI O0BEKTOB HE3aBUCUMO OT YaCTHBIX M CIyYalHBIX YCIOBHI UX HAOIIOCHHUS.

Ecnu Mpienue aberparupyer OTHOLICHHE psAa 00BEKTOB, WK K€ HEKOTOPOE CBOMCTBO, TO
TEM CaMbIM CO3/1a€TCsi OCHOBAa s UX OObeAMHEHMA B eAuHbIM kiacc. Ilo oTHomeHuio
WHIUBUAYATbHBIM MIPU3HAKAM Ka)KJIOTO U3 O0OBEKTOB, BXOAAIIUX B JaHHBIN KJIACC, 00BbEIUHAIOMNN
UX TMPU3HAK, BBICTYIAET KaK 00muii. O4eBHIHO, YTO HA ONPEIEICHHBIX CTaIUAX, CTYIICHX TO3HAHUS
BO3HUKAET U CYIIECTBYET MpeJie] TAKOMY PAaCUIMPEHUIO0 MOHITUN, 3aKaHYMBAIOIINICS BhIPAaOOTKOM
¢unocockux KaTeropuii, MpeAeIbHO MIMPOKHX MOHATUH, (OPMHUPYIOIIUX M COCTABISIOLINX
OCHOBY, 0a3uc Hay4YHOT'O 3HAHHUS.

B Hayke 0000111€H1E UCTIONB3YETCS JOCTATOYHO IIUPOKO HE TOJIBKO HA YMIIUPHUECKOM YPOBHE,
HO U Ha MOCJIEAYIOIINX CTYIEeHIX OCTPOEHUS TEOPETUUECKUX 3HaHU. B 3To# cBsizu 000011eHIE He
TOJIBKO MOJKET, HO M, OYEBUJHO, JODKHO pacCMaTpUBAThCA KaK CBO€OOpa3HbIi Mepexo] OT MEHee
oOmero moHATHs K Oosiee oOmiemy, riae ACHCTBYET (HOPMaIbHO-JOTHUYECKUM 3aKOH OOpPaTHOTO
COOTBETCTBHS MEXKIY COJEpKaHHEM U 00BEMOM IMOHATHS, a B 00JIee MIMPOKO IJIaHE — KaK MePexo
OT YaCTHOT'O 3HaHMs K Oosee obmeMy. OueBUIHO, YTO paclIupeHre 00beMa 3HaHUs He MPUBOANT K
obenHeHmo ero conepxanui. Ckopee HA00OPOT, TAKOTO POJa PACIIMPEHHE CKOpee MPEAIoaraeT
oOorarenue nocjaenHero. /[BuxeHne MbICIM OT YaCTHOrO K 00IIeMy, OT MeHee o0Iero k Ooiee
obmeMy 1Mo CTyneHbKam 000OUIeHHs M a0CTparupoBaHHs MO3HAHWE IOCTEIIEHHO TPOHUKAET B
CYILITHOCTh U3Y4YaeMbIX SBICHUM.

AécTparupoBanme (OT yat. «abstractio» — oTBieueHue). AOCTparupoBaHue — 3TO IPUEM
MBIIJICHUS, 3aKII0YAIOIIMNACA B OTBJICYEHUH OT PsJia YaCTHBIX CBOMCTB, JeTajel U OTHOLICHHM
M3y4aeMOoro SIBJICHUS, C OJTHOBPEMEHHBIM BBIJICJICHUEM MHTEPECYIOIINX HCCIIEeI0BATENsI CBOMCTB U
OTHOIIIEHHH (MpeXae Bcero OOIMUX, CYMIECTBEHHBIX, EAWHBIX, MOCIACIHMX). B mpoiecce
abcTparupoBaHHsT UMEET MECTO YXOJ[ OT YacTHOCTEW, Majo3Haudammx Mmenodei. [lo cBoeit cytu
abcTparupoBaHH€ — STO YHHBEpPCAIbHBIA MpPUEM IMO3HAHUSA, 03 KOTOPOTO HEMBICIUMBI U HE
00XO0/ATCSl HM HayYyHOE, HM 0OBbIIEHHOE TIO3HAaHUE, KaK Ha YMIIUPUIECKOM, TaK U Ha TEOPETUIECKOM
YPOBHE UCCIIEI0BAHMS.

PesynbpratoM Takoro poja HaydyHO-HCCIIEIOBATEIbCKOW (IMO3HABATEIBHOW) JAESITEIBHOCTH
ABIIsieTCS 00pa3oBaHME PAa3HOTO pojia M BHJA aOCTPaKIMii, B Ka4yecTBE KOTOPBIX BBICTYHAIOT Kak
OTIENFHO B3STHIE KaTETOPUU WM TOHSATHS, TaK M WX COTJIACOBAHHBIE CHCTEMBL. AOCTparupoBaHHE
COCTOUT B BBIWICHEHHHM TAaKUX CBOHCTB OOBEKTa, KOTOpBIE CaMU 10 cebe M HE3aBUCUMO OT HETO
HE CyIIECTBYIOT. B pe3ynbrare 3TOW MBICIMTEIBHON AEATEIbHOCTH IOJIy4aloTCs Pa3HOro poja
«abCTpaKkTHBIE TPEAMEThI», B KaYeCTBE KOTOPBIX BBICTYMAIOT KAaK OTAENBHO B3SATHIC MOHATHUS U
KaTeropuu («pa3BUTHUE», IIPOTUBOPEUNE», «MBILUIEHHE» W T. J.) TaKk U uUX cucremsl. Hambonee
Pa3BUTHIMU U3 HHX SIBISIOTCS GUtocodus, TOTHKA, THATCKTHKA, MAaTEMAaTHKA).

OTOT mpolecc, Mpolecc a0CTparMpoBaHUS XapaKTEpPU3yeTCs HaJIMYuMeM JBYX CTyIEHEH,
MPENoIaraolinX, ¢ OJHONH CTOPOHBI, YCTAHOBIEHHE CAMOCTOSTEILHOCTH OTAEIbHBIX CBOUCTB, @ C
JPYrol — BBIACIICHHE CBOMCTB M OTHOIIEHUH, NMPEACTABISAIOIINAX IT03HABATEIbHBIM HMHTEPEC IS
uccnenoBarens. J[pyrumMu ciloBaMM, OTBJIEKAsCh OT YaCTHOCTEH, BCErJa OCTAeTCs HEUTO eIMHOE,
1enoe, odiiee, OT Yero OTBICYLCS YKEe HEBO3MOXKHO, HAIPUMEp, OT MOHITUN: «MaTepus», «BPEMsD»,
«TIPOCTPAHCTBO» U JP.

O4eBHIHO, YTO IpeaMeTaM OOBEKTHBHOM PEaIbHOCTH MpHUCYIle OECKOHEYHOE MHOXKECTBO
Pa3IUYHBIX CBOICTB, OTHOIIEHUH U cBA3ei. OHM U3 HUX CXOTHBI MEXIY c000i 1 00yCIIOBINBAIOT
apyr apyra. JIpyrue OTIMYHBI M TOCEMY OTHOCHTEIBHO CaMOCTOSITEThbHBI. B Mmo3HaBaTeTbHOM
nporecce M MPakTHKH B MEPBYIO O4Yepe/lb yCTAHABIMBAETCS OTHOCHUTENbHAs CaAMOCTOSITENLHOCTh
OTIEIFHBIX CBOMCTB, BBIICISIOTCS T€ U3 HUX, CBSA3b U B3aUMO3aBUCUMOCTh MEXKTy KOTOPBIMU HMEET
NPUHIUIHATIBHOE 3HAUYCHHE JJIs1 TOHUMAaHUs TpeMeTa, XapaKTePUCTHKH €r0 CYIIIHOCTH.

OCHOBHBIM  BOTIPOCOM  aOCTparMpoBaHWsl  SIBISETCS BBUSICHEHHWE TOTO, Kakhe U3
paccMaTpUBaEMbIX CBOICTB SBISIOTCS CYIIECTBEHHBIMH, @ KaKhe BTOPOCTENEHHBIMH. B kaxxaom
KOHKPETHOM CJIy4ae 3TOT BOIPOC PELIAeTCsl B 3aBUCUMOCTH OT MPUPOABI U3y4aeMOro MmpeaMera, a
TaKXkKe OT KOHKPETHBIX 3ajad HccienoBaHMs. Pa3znuuaroT cienyromue BHIbI aOCTparMpoBaHUS:
(1) oroxxaectBacHue (0Opa3oBaHKE MOHATHIA ITyTeM 00bETUHEHHUS IIPEIMETOB, CBSI3aHHBIX 110 CBOUM
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CBOMCTBaM B 0COOBIN Kiacc); (2) u3onupoBaHue (BBIACICHUE CBOMCTB, HEPA3PHIBHO CBSI3aHHBIX C
npeameTamu); (3) KOHCTPYKTHBHU3ALMS (OTBJICYEHHE OT HEOINPEICICHHOCTH TPaHUIl PEabHBIX
00BEKTOB) - TOMYLICHHE TOTEHIIUAIBHOM OCYIIECTBUMOCTH. SIpKuM mpuMepoM aOCTpaKTHON MOAETH
JCWCTBUTENIFHOCTH SABISICTCS WACAIBHBIM Ta3, KOTOPBI LIMPOKO UCIONb3YyeTcss B (U3UKE,
TEPMOJUHAMUKE U IPYTUX HAyKaX.

AHaJjiorusi (rped. — COOTBETCTBUE, CXOACTBO). OUEBHUIHO, UTO HEBO3MOYKHO MO3HAHUE BCEX
CBOMCTB M NMPHU3HAKOB SBJICHUH IIEJIOM, BO BCeM 00beMe, cpasy, a JIMIIb NpH OOpalleHHH K HX
M3YYEHMIO [TIOCTETIEHHO, OTKPHIBAas U PACKPbIBAs BCE HOBBIE M HOBBIE CBOMCTBA. HEKOTOPHIE CBOMCTBA
npeaMeTa MO3HAHMSI, WCCIIENOBATeNhb MOXKET OOHApyX HUTb, YTO HEKOTOpbIE CBOMCTBa IMpeaMeTa
COBIAJIAIOT CO CBOMCTBAMHU APYroro, y>K€ JOCTAaTOYHO XOPOLIO U3yYEHHOro IpeaMeTa. Y CTaHOBUB
CXOACTBO TakMM OOpa30M, YTO YHUCJIO COBMAJAIOIIMX MPU3HAKOB JOCTATOYHO BEJIMKO, MOXKHO
MPEIIOI0XKUTh, YTO W APYTrM€ CBOWCTBA AITUX NPEAMETOB COBIANAKOT. VIMEHHO TakoW Xo.
paccyXJIeHUI U COCTABISIET OCHOBY aHAJIOTHH.

AHanorust — 3To MpUEM IO3HAHUA, IPU KOTOPOM Ha OCHOBE CXOJICTBA OOBEKTOB B OJHMX
MpU3HAKAaX 3aKII0YA0T 00 UX CXO/CTBE U B APYTUX MpU3HAKaxX. BriaenstoT 18e (opMbl MPOSIBICHUS
aHasiornu B no3HaHuu: (1) accoumaruBHas; (2) Jloruyeckas aHajloruu. ACCOLMAaTUBHAS aHAJIOTHs
MIPOSBIISIETCS TJIaBHBIM OOPa30oM B TCHXOJIOTMYECKUX aKTaX TBOPYECTBA M WUrPAET 3HAYUTEIHHYIO
POJIb B IEPUOJ] 3apOXKIECHUS HOBBIX HAyYHBIX HJIeH. B mporecce accormaTuBHON aHAIOIMU HEPEIKO
00BEIMHSIOTCS IOPOH BEChMa JIaleKUE 10 CBOCH CyTH, MO MPUPOJE SIBICHUS U MPEIMETHI.

WNnaue oOCTOMT €m0 B CiIydasX, KOT/Ia HCCIIEOBATENb C OIPENEJICHHOW CTENEeHbBIO
BEPOSATHOCTH CYJUT O POACTBE T€X UM MHBIX ABJICHUH, HA 0a3e UX MapauIeNbHOro u3ydeHus. B atom
Cllydae HMMEET MECTO JIOTMYeCKas aHajorus. BaXHO MOAYepKHYThb, 4TO MONOOHOE H3ydeHHE U
CpaBHEHHE OTKPHIBAET BO3MOKHOCTH 00JIee CKOPOTO MPOHUKHOBEHHSI B MX CYLTHOCTb.

YcTaHoBneHue CX0ACTBaA (WK pa3andus) MEXAY 00bEKTaMH OCYILECTBIISETCS B pE3yJIbTaTe UX
cpaBHeHus. Takum 00pa3oM, cpaBHEHHUE JIEKHUT B OCHOBE MeTOJia aHajnoruu. He MeHee 3HaUMMbIM
SIBJIAETCS TO, YTO QHAJIOTHSI UMEET OOJbIIOE 3HAYEHHE B KAUe€CTBE MIUIIOCTPALNH, J10Ka3aTeIbCTBA
WK OOBSICHEHUsI TOTO WJIM MHOTO sIBIEHUs. B Takux ciyyasx mMeeT MeCTO MOUCK IMpooOpazoB
M3y4aeMbIX ABJIEHUH, KOTOPbIE MOTYT OBITh WJIM PE€aIbHBIMU MJIM UCKYCCTBEHHO KOHCTPYUPYEMBIMU
CUTyallUsIMU, TPU3BaHHBIMHU JTUOO J10Ka3aTh, JUOO OMPOBEPrHYTHh Kakoe-TuOO MOJIOKEHHE, JTHO0
HCKYCCTBEHHO KOHCTPYHPYEMBIMH CHUTYallMsIMH, KOTOpbIE€ IOMOTAlOT COCTaBUTh HAarJsgHOE
NIPEJICTaBICHUE O HEHAOIIOIaeMbIX SIBJICHUAX U TOCEMY IIOMOTAIOT YSICHUTh UX CYLTHOCTb.

[Tonnmaemsble IpeieTbHO MHUPOKO, KaK MepeHoc nHpopmaruu o0 0THUX 00BEKTaxX Ha JPyTHE,
YMO3aKJIFOUYEHHUS 10 aHAJIOTUHU COCTABJISIFOT THOCEOJIOTMUYECKYI0 OCHOBY MOJEIINPOBAHHUS.

O0o00menue — 01Ha U3 OCHOBHBIX MO3HABATEJIbHBIX MBICIUTENbHBIX ONEPAIii, COCTOSIIAs B
BBIIETICHUN M (PUKCAI[MM OTHOCHUTEIHHO YCTOHYMBBIX, MHBAPUAHTHBIX CBOWCTB OOBEKTOB M HX
otHomeHui. [lo cymecTBy, 0000IIeHHE MPEACTABISET COOOM JTIOTUUECKHM MpOIecC Mepexoa OT
€IMHUYHOIO K O0IleMy, yCTAaHOBJIEHHME OOIIMX CBOWCTB M TPHU3HAKOB SIBICHHUH, MPEIMETOB.
O06001eHre TT03BOISET 0TOOpaKaTh CBOMCTBA M OTHOIICHUS! 00BEKTOB HE3aBUCUMO OT YACTHBIX U
cllyyailHBIX ycnoBMH uX HaOmogeHus. CpaBHMBas C OIPENEIEHHOW TOYKM 3pEHUs OOBEKTHI
HEKOTOPOU TPYIIIbI, YETIOBEK HAaXOJUT, BhIIEISIET U 0003HAYaeT CIOBOM MX OJUHAKOBBIE, 00IIHE
CBOWCTBa, KOTOpPbIE MOTYT CTaTh COJAEp)KaHUEM MOHATHUS 00 3TOW rpymme, Kiacce OOBEKTOB.
Otnenenne oOUIMX CBOWCTB OT YacCTHBIX M 00O3HAYEHHE MX CIIOBOM IO3BOJISIET B COKPAILICHHOM,
C)KaTOM BHJIE OXBAaThIBaTh BCE MHOrooOpas3ne O0OBEKTOB, CBOAMTH UX B ONpPEAEICHHBbIE KJIACChI, a
3aTeM TIOCPEJCTBOM aOCTPAKIIUKA ONMEPUPOBATH MOHATHIMHU O€3 HEMOCPEICTBEHHOTO OOpaIieHus K
OTAeNbHBIM 00bekTaM. O/IMH U TOT K€ peabHbII 00bEKT MOKET OBITh BKIIIOYEH KaK B Y3KHE, TaK U
LIMPOKHUE 110 00bEMY KJIACCHhI, ISl YEr0 BBICTPAUBAIOTCS IIKAJIbl OOIIHOCTH MPU3HAKOB 110 MPUHIUITY
POJOBUJIOBBIX OTHOIIEHHH. DYHKIMS OOOOIIEHUS COCTOMT B YIOPSJAOYEHHUH MHOT000pasus
00BEKTOB, UX KIacCU(PUKAIIIH.

@opmanu3auusi TpeAcTaBiIseT co0oil  0coOBI MpHEM TEOPEeTHUECKOTO MBIIIICHUS,
MOPOXKJIEHHBIM MaTeMaru3anued Hayku. Ero cyThb cOCTOMT B OTOOpa)k€HUH COJAEPKATEIBHOTO
3HaHUS B 3HAKOBO-CHMBOJIMYECKOM BHJE, T. €. (HOPMaNIN30BaHHOM SI3bIKE, CO3AAHHOM JJISI TOYHOTO
BBIPQKEHHUSI MBICJIEH C LEJIbI0 UCKIIOYEHHUS BO3MOXKHOCTH HEOJHO3HAYHOI'O TMOHHMMAaHUs, Kak B
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€CTECTBEHHOM $I3bIKE, IMOCTPOCHHM aOCTPAaKTHBIX MaTEMaTHYECKUX MOJelNel, pacKpbIBAIOIIMX
CYIIHOCTb U3Y4Ya€MBbIX IIPOLIECCOB EHCTBUTEIBHOCTH.

IIpu dopmanuzauum paccyxkaeHuss o0 OOBEKTaX OCYIIECTBIIAIOTCS IyTEM OINEPUPOBAHMS
¢dbopmynamu, 3HaKamMu. OTHOIICHUSI TOCIETHUX 3aMEHSIOT COOOW BBICKAa3bIBAHHE O CBOMCTBAX M
OTHOILICHMSIX IpeaMeToB. BbiBox (GopMys B COOTBETCTBUM €O CTPOTMMH IpPAaBUJIAMU JIOTUKU U
MaTeMaTHKU TPEICTaBIseT (hopManbHOE HCCIEAOBAHHE OCHOBHBIX XapPaKTEPUCTHK Pa3IMYHBIX
SBJICHUM, MOPOI BeCchMa JaJEKUX MO cBOEH mpupoze. B HeKoTOpbIX cityyasx aHaiau3 (GopManbHbIX
MOZEJIEH JaeT BO3MOYKHOCTb YCTAHOBJICHHSI TAKUX TEOPETHYECKUX 3aKOHOMEPHOCTEHM, KOTOPBIE
HEBO3MO)KHO OTKDBITb JMIIMPUYECKMM IyTeM. He MeHee BaKHO M TO, 4YTO YCTaHOBJICHHE
CTPYKTYPHOTO TOJOOHMS JaeT BO3MOXHOCTh HCIIOJIB30BaTh MaTeMaTHYeCKHil — ammapar,
BbIPAOOTAHHBIN ISl ONIMCaHMSI OJJHUX IIPOLIECCOB, B KAYECTBE TOTOBOIO CPEACTBA, IPUTOAHOIO IS
M3y4eHHUs Jpyrux npomeccoB. Haumbosee ycmemHo 3TOT HpUeM NPUMEHSETCs B JIOTHKE,
JMHIBUCTHKE, MaTeMaTHKe. Bmecte ¢ Tem He cienyer 3a0biBaTh oTMeueHHOE B cBoe Bpems K. @.
'enenem: B conep)KaTenbHOW TEOPUM BCET/Ia OCTACTCsS HEBBISABICHHBIN, HEPOPMaIN30BAHHBIN
octaTok. Takum o0pa3oM, popmanu3anys BHyTPEHHE OrpaHUYEHa B CBOMX BO3MOXKHOCTSIX.

AKCHOMATHYECKMH MeToA. AKCHOMAaTH4YeCKOe IIOCTPOEHUE TEOPETUYECKOro 3HaHUs
M3HAYaJbHO HpEronaraeT BbIOOp MCXOJHBIX, HE TPeOYIOUIMX J0Ka3aTesIbCTBA MOJOXKEHUH (Kak
MUHUMYM, B paMKax JIaHHOH, KOHKPETHON CUCTeMbl 3HaHMI). JlaHHBIE IOJIOKEHUS HMEHYIOTCS
aKCMOMaMM WJIM IocTyyaramu. Jlajnee, U3 HUX IO ONpPEACIEHHBIM NpPaBUJIaM CTPOMUTCS CHCTEMA
BBIBOJIHBIX MpeasiokeHui. COBOKYIHOCTh MCXOJHBIX AaKCHOM U BbIBEJCHHBIX Ha HX OCHOBE
IPeUI0KEHUN POPMUPYIOT AKCMOMATUYECKH BHICTPOSHHYIO TEOPHIO.

AKCHOMBI TIPENICTABIISIOT COOOK He TpeOyromue T0Ka3aTebCTBA YTBEPIKICHHS, U3 KOTOPBIX
BCE OCTaJIbHBIE YTBEPXKACHMS dTOM TEOPHUU BBIBOAATCS YHMCTO JIOTMUECKHUM ITyTEM, ITOCPEACTBOM
noka3zatesbcTBa. COOTBETCTBEHHO, JIOTHYECKUH BBIBO/] 1a€T BO3MOKHOCTh IEPEHOCUTH HCTUHHOCTh
aKCMOM Ha BBIBOJUMBIE M3 HHMX cleacTBus. llpu ¢GopmarbHOM NHOCTPOCHHH aKCMOMAaTHYECKOW
cucTeMbl TpeOOBaHNUE BHIOMPATh HUCKIIIOYUTEIHHO HHTYUTHBHO OUEBUIHBIE aKCHOMBI, I KOTOPBIX
3apaHee 3aJaHa 00JIaCTb XapaKTepPH3yEeMBbIX UMM OOBEKTOB He Hcmosb3yercs. B dopmanbHoOM
CHCTEME aKCHOMBI pacCMaTPUBAIOTCS KaK CBOEOOpAa3HbIE ONPEIEICHUS HCXOJHBIX MOHATHH.

Ilocnenyromee nEeIyKTUBHOE BBIBEICHHUE CIEACTBUM W3 AaKCUOM J1aeT BO3MOXHOCTb
BBIBEICHUSI CUCTEMBI BBICKa3bIBaHHM, KOTOpasi pacCMaTpUBAETCs B KaueCcTBE 00OOIIEHHON TeopuH,
KOTOpas B JAaJbHEWUIIEM MOXKET OBbITh UCMOIb30BaHA Ul XapaKTEPUCTHUKU HE OJTHOU, a HECKOJIBKUX
npeAMETHBIX  obOmacteit. HeoOxomumo nuiib, OTHICKATh MpaBWIA, JAIOIMIME OCHOBAHHUE
COIIOCTABJIEHUsS. OCHOBHBIX TEPMHHOB, BXOIAIIMX B AKCHOMBI, IPU3HAKAM COOTBETCTBYIOIIMX
00BEKTOB, a CaMHU aKCHMOMBI pacCMaTpuBaTh KaK CBOECOOPA3HYIO XapaKTEPUCTHKY CBSI3€H MEXIy
9TUMHU TNpu3HaKaMu. OTHICKAaHME TAaKUX MPABUJI COOTHECEHHUS aKCHMOM (hOpMaJIbHO MOCTPOEHHOU
CUCTEMBI C KaKoi-Tub0 npeaMeTHON 00JacThi0 Ha3bIBAIOT UHTEPIPETAIIUEH.

Crenyer 3aMeTUTh, UTO B ITPOLIECCE MHTEPIIPETALIUHN UCXOIHbIE IOHATHS TEOPUH TPHOOPETAIOT
JIOTIOJIHUTENbHBIE onpeaeneHus. [locemy akcuomaTHueckas cucteMa nmpeodpasyercsi B KOHKPETHYIO
TEOPHIO OIpeNeeHHOW 00acTu JAeHCTBUTENbHOCTH. B ciyuasx cosgaHus —¢opMmaibHON
aKCHOMAaTUYEeCKOI CHUCTEMBI Ha cofepaTelibHOM 0a3e, y Hee M3HAYaJIbHO MMEETCSl €CTECTBEHHAast
MHTEpIpeTalys Wid, HHaye roBops, Ta MpeiIMeTHas 001acTh, KOTOpask ONMUCHIBAETCS U OOBSCHIETCS
coziepkaTenbHON Teopuel. [loHsTHO, uTo nanee GopmanbHas cUCTeMa MOXKET IPUOOPECTH HOBHIE
uHTepnperanuu. VIMEHHO B 3TOM 3aKIIIOYAeTCs OJHA M3 BAXHEUIIMX HIBPUCTHUECKUX (YHKUIUH
(hopMabHOTO MOAX0/1a K MOCTPOCHUIO AaKCMOMAaTHYECKOW TEOpUHU. DTOT MOAXO0/I JAET BO3MOXKHOCTh
CO3JIaHMs TEOPETHUECKOM CTPYKTYpHI €IIe O BBISBICHUS COOTBETCTBYIOIIEH eif 00iacTu M JHIIb
3aTeM, O]l 3aJJaHHYIO0 TEOPHUIO UCKATh JaHHYIO 00JIacTh.

B 3akmioueHue cienyer 3aMeTHTh, YTO HCIOJIb30BaHHE (HOPMAIbHOM aKCMOMAaTHKH BeChbMa
CepbE3HO pacHIMpseT MPOTHOCTHUYECKHWE (YHKIMM TIO3HAHMS, a TMepexo]l K COOCTBEHHO
(dbopManu30BaHHBIM CHCTEMaM OO0O3HAa4YMJI HOBBIE BO3MOXHOCTH TOCTPOEHHUS HAyUYHBIX TEOpUH
BBICOKOI CTEIIEHU OOIIIHOCTH.

BocxoxkaeHue oT aGCTpPaKTHOIO K KOHKpeTHOMY. JIt00o0ii mporecc AeHCTBUTEIHLHOCTH
MOKET OBITh TNPEACTaBIEH KaK KOHKPETHOE COYETaHHE pa3In4HbIX CBs3ed. Teopernueckoe
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UCCIIeIOBaHKEe NMPU3BAHO BBIJICIUTD 3TU CBSA3U U BBIPA3UTh UX C MOMOILBIO OMPEIEICHHBIX HayUYHbIX
abcrpakuuid. Ho 1u1st TOoro, 4To0BI 1aTh IPEACTaBICHNE O IPUPOAE 00BEKTa, ero (YHKIIMOHUPOBAHUT
U DPa3BUTHH HEOOXOAMMO MBICIIEHHO BOCIIPOM3BECTH 3TOT IPOLIECC BO BCEH €ro IOJHOTE U
CJIO’KHOCTH €T0 CBSI3€M M OTHOLIEHUM. IMEHHO TakoOW MpUEM HMCCIEN0BaHUs HA3bIBAETCS METOAOM
BOCXOXKJIEHUSI OT aOCTPAaKTHOTO K KOHKpeTHOMY. Jl[pyruMu cioBaMu, CYHUIHOCTh 3TOrO METoja
COCTOMT B JABW)KCHUM HAy4YHOM MBICIM OT MCXOJHOM aOcTpakuuu (OJHOCTOPOHHEE, HEMOJIHOE
3HAHME) uYepe3 MOCJeI0BaTEeNbHbIC 3Tallbl YrayOJdeHHs M pacIIMpeHHs] MO3HAHUS K pPe3yJIbTaTy
(11eT0CTHOMY BOCIIPOM3BE/IEHUIO B TEOPUU MCCIEAYEMOTO IIPEAMETA).

[Ipumensist ero, Ha IEPBOM ATare 0OHAPYKUBAETCS OTHOILIEHUE (TJIaBHAs CBS3b) U3y4aeMOro
00BEKTa, a Jlajiee MPOCIEeKUBACTCS, KAKUM 00pa30M OHA BUAOU3MEHSETCS B PA3JIMYHBIX YCIOBHSIX,
OTKPBIBAIOTCS HOBBIE CBSI3W, YCTAHABIMBAETCS MX B3aUMOJICHCTBUE U, COOTBETCTBEHHO, TaKUM
0o0pa3oMm, BO BCEH MOJIIHOTE 0TOOpakaeTcs CYITHOCTh H3ydaeMoro o0beKTa. B mporecce mpuMeHeHus
METOJIa BOCXOKJEHUSI OT aOCTPaKTHOrO K KOHKPETHOMY IMO3HAHHUE JIBUKETCS OT KOHKPETHOTO K
abCTpakTHOMY, a 3aTeM BHOBb K KOHKPETHOMY, HO YK€ K IHOHSATOMY, MpPOaHAJIHU3UPOBAHHOMY,
KOHKPETHOMY, KOTOPO€ MPEICTABIACTCS KaK €IUHCTBO a0CTPAKTHBIX OMpENeTIeHUd. ITOT METO.
IIPUMEHSIETCS ITPU pa3pabOTKe U OCTPOECHUU PA3INYHBIX HAYUHBIX TEOPUH.

MeTon BOCXOXKIEHHS OT aOCTPAaKTHOIO K KOHKPETHOMY SIBISe€TCS Hauboyiee BaKHbBIM,
3HAYUMBIM TEOPETUYECKUM IPUEMOM, OOECIEUMBAIOLUIMM PACKPHITHE CYLIHOCTH H3Y4aeMOIo
oObekTa. OH mpeanoiaraeT IBMKEHHE MBICTU OT IMEPBBIX OOMIMX, aOCTPaKTHBIX OMpPENEICHUM,
OXBAaTBIBAIOIIMUX JIUIIb OTAEJIbHBIE CYLIECTBEHHbIE CTOPOHBI HUCCIEIyEMOW J1eHCTBUTENBHOCTH, K
CUCTEME ONpEIEICHU, BOCHPOU3BOJSAIIMX B MBIIUJICHHH B3aUMOJEUCTBUE ATHUX CTOpOH. B
JIOTUYECKOM acIeKTe 3TO BBIPAXKAE€TCS BO BBEJCHUU PA3BUTOIN CUCTEMBI MOHATUN U BbICKa3bIBaHUM
Ha 06a3e HEKOTOPBIX MEPBUYHBIX MOHITUN U BBICKA3bIBAaHUM, IPUHSTHIX 32 UCXOTHBIE.

MopneaupoBanue (METO] MO3HAHUS, TECHO CBSA3aHHBIN C UACATH3ANEH ) IPEJICTABIISET COOOM
u3ydyeHne oObeKTa (OpUTHHANIA) MYTEM CO3JIaHUSl €r0 TEOPETHYECKOW MOJENn), 3aMellaroiie
OpPUTHMHAJI C OIIPE/IETICHHBIX, UHTEPECYIOIINX T03HAHUE CTOPOH (CXEM, CTPYKTYP, 3HAKOBBIX CUCTEM).
KoneuHo, MOzieTh BCEr/1a COOTBETCTBYET OOBEKTY, OPUTHHAILY B TEX CBOMCTBAX, KOTOPBIE MOJUIEKAT
M3Y4YEHHIO, HO B TO )K€ BPEMs OTJIMYAETCsl OT HEro (OpUruHasia) Mo psiay Apyrux MpU3HAKOB, YTO,
KOHEYHO e, JeJaeT MOJIelIb yTOOHO! JJIs UCCIIEJOBAHUS N3y4yaeMOro 0ObeKTa.

Meton MonenupoBaHUS NPEACTaBiIseT CcOOOM  yHUBEpPCANbHBIM IMpHEM  IO3HAHUA,
UCMOJb3YEMBIH C JPEBHEHIINX BpEMEH, XOTS B TO BpEMs HE OCO3HABAICS B KayecTBE 0COOOro
o0OBbeKTa HCcieloBaHUsA. B Hay4yHOM MO3HAHMM MCHOJIb30BAaHUE MOJAEIUPOBAHUSA OOYCIIOBIEHO
HEO0XO/IMMOCTBIO PACKPBITh TaKHE CTOPOHBI 0OBEKTOB, KOTOPhIE HEBO3MOXKHO MCCIIEOBAThH MTyTEM
HEMOCPEACTBEHHOI0 M3yUYeHUsl, MO0 B CUIY KaKMX-THMOO OrpaHMYEHUN HENPOJyKTUBHO H3ydaTb
TakuM oOpa3om. [IpeoOpazys 3Tu aHanoru U yIpaBisis HMH, HCCIIEA0BATENb PACIIUPSIET U yTIyOsieT
3HaHUs 00 OpUTHHAJAX.

[Ipumensiemble B HAYYHOM MO3HAHUW MOJIENH MOJpa3AelsatoTcs Ha Ba Ooibiux kiacca: (1)
MaTepuagbHble MOZIENH U (2) uaeanbHble Mojenu. Ecnu nepBble BIASIOTCS NPUPOIHBIMU 0ObEKTAMU,
MOTYMHSIOLINECS €CTECTBEHHBIM 3aKOHAM, TO BTOPBIE — 3TO MOJIENU HJlealIbHbIE. 3aUKCUPOBAHHBIE
B COOTBETCTBYIOIIEH 3HaKOBOM (opMe M (HYHKUMOHHPYIOIIME MO 3aKOHAM JIOTUKU MBIIIICHHUS,
OTpakarolen Mup.

B mpouecce MoaenupoBaHus UcClenyeTcs He, COOCTBEHHO, HETIOCPEICTBEHHO OPUTHHAN, a
HEKOTOpas 110 CYIIECTBY POMEKYTOUHASI ECTECTBEHHAS MJIM UCKYCCTBEHHAs CUCTEMA. JTa CUCTEMA:
(1) HaxoaHUTCSt B HEKOTOPOM OOBEKTUBHOM COOTBETCTBHUH C MTO3HABACMBIM O0BEKTOM: MOJIENb — 3TO
TO, C YeM CPAaBHUBAIOT. B 3TOI CBS3M, OUEBUIHO, UYTO MEX]Ty MOJIENIBIO M OPUTHHAIIOM JIOJIKHO OBITh
CXOJICTBO JTUOO B CTPYKTYPE, MO0 B PYHKIUAX, TMOO B KAKUX-TO (PU3UIECKUX XapaKTEPUCTHKAX; (2)
crioco0OHa B XOJIe MccieloBaHus (Ha ONpPEIEIeHHBIX dTanax U B ONPEAETICHHbBIX CIydasx 3aMellaTh
n3ydaeMblii 00BeKT; (3) B mpoliecce Uccie0Banmsl 1aBaTh HHGOpMaIHio 00 ncciaeayeMoM 00beKTe.

Martepuanbnbie moaeau. CylecTByeT JBE Pa3HOBUIHOCTH MaTepuaibHbIX mojeneit: (1)
npeaMeTHo-pusndeckre U (2) mperaMeTHO-MaTeMaTHYeCKUe W JBa OCHOBHBIX BHUJAA HJEAIbHBIX
mozeneit: (1) wumeanw3upoBaHHBIE MOJENbHBIE TpEACTaBiIeHUs U (2) 3HAKOBBIE MOJIEIH.
CoO0TBETCTBEHHO BbIIIEHA3BAHHBIM PA3HOBHUIHOCTSIM MOJIEJIEN BBIACIISAIOT OCHOBHBIE Pa3HOBUAHOCTH
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MOJIETTUPOBAHUS, KaX/J1asi U3 KOTOPbIX MPUMEHSETCS B 3aBUCUMOCTU OT OCOOCHHOCTEH M3ydaeMoro
00BEKTa U XapaKTepa MO3HABAEMBIX 3a/1a4.

HUneanbuble moaean. MoaenupoBaHrue MOCPEACTBOM HJICATM3UPOBAHHBIX MPEICTaBICHUN
SIBJIAETCS BEYLIUM MHCTPYMEHTOM TEOPETUUECKOTO UCCIEA0BAHNS U HIIMPOKO UCIIONB3YETCS B HUX.
Iupoko ucmonb3yst MOJIENbHBIC MPEACTABICHHS, B HAYYHBIX HCCIEAOBAHUAX MPUMEHSETCS TaK
Ha3bIBAEMOE «3HAKOBOE MOJIEIMPOBAaHUE», OCHOBAaHHOE Ha IIOCTPOEGHMM W  HUCIBITAHUU
MaTEeMaTHYECKUX MOJIEIel HEKOTOPOro Kiacca SBJICHUN, HE UCHOJb3Ys MPH ATOM IMOABEpracMblit
UCTIBITAaHUIO (pU3MUYECKU 0OBEKT HEKOTOpOro kiacca sBieHwid. [locienHee oTnM4aeT 3HAKOBYIO
MOJIeTIb OT MPEeIMETHO-MaTeMaTHYeckor Moaenu. Hepeako Takoit MeTo1 MOIeTMpOBaHUS Ha3bIBAIOT
Tak)ke abCTPaKTHO-MAaTEMAaTUYECKUM. DTOT METO/1 IOCTPOCHUS 3HAKOBOM MOJIEIIH, PEICTABIISAIOIIEH
HEKUil 00BEKT, Iie OTHOIICHHS] U CBOWMCTBAa OOBEKTA MPEACTaBICHBI B BUJEC 3HAKOB U CBsizel. B
JAJIbHENIIEM TaKas MOJIENb UCCIIELyeTCs JIOTMUYECKUMU CPEICTBAMHU, U HOBOE 3HAHHE BO3HUKAET B
pe3ynbTare AeNyKTUBHOTO Pa3BEpThIBAHUS Mojenu 0e3 oOpallleHus K MpeAMEeTHON o0jacTH, Ha
OCHOBAHUU KOTOPOM ObLIa CO3/1aHa TaHHAS 3HAKOBAas MOJIEb.

AnaJjiorusi (oT rped. «analogia» — COOTBETCTBHUE, CXOACTBO) — 3TO MBICIUTENbHAS ONEpalus,
KOI'/1a 3HaHUE, [T0JIyYEHHOE U3 PACCMOTPEHHUS KaKOro-1100 oAHOro o0beKTa (MOJIeH), IEPEHOCUTCS
Ha Jpyroi, MeHee M3YUYCHHBIN WM MEHee JOCTYIHBIN i1 U3yueHUs, MeHee HarjsaHbI OOBEeKT,
MMEHYEMBIH TPOTOTHIIOM, OpUTHHAIOM. OTKPBIBAETCSI BO3MOXKHOCTH NEpeHoca MHPOpPMALUU 1O
aHAJIOTUU OT MOJIEJIH K MPOTOTHUIY. B 3TOM CyTh OJTHOTO U3 ClIeMaIbHBIX METOJI0B TEOPETUYECKOTO
YPOBHS - MOJEIUPOBaHUsl (IOCTPOEHUS U MCCIEA0BaHUs MoJeneit). Pasnnure Mex 1y aHajloruen u
MOJIETTUPOBAHUEM 3aKIIFOYAeTCsl B TOM, YTO, €CIIM AHAJIOTUS SBIISAETCS OJHON M3 MBICTUTEIbHBIX
oreparuii, TO MOJEIUPOBAHUE MOKET PACCMATPUBATHCS B Pa3HbIX CIy4yasX M KaK MbICIUTEIbHAS
orepalys U Kak cCaMOCTOSITeNIbHBIN METO/1 — METO/A-JCIICTBHE.

HUneanusanusi — MbBICJICHHOE KOHCTPYHMPOBAaHUE, MBICICHHAs IPOLEAYypa, CBsI3aHHAs C
Mpe/cTaBlIeHHeM 00 aOCTpaKTHBIX (MIeaM3UPOBAHHBIX) OOBEKTAaX, HE CYIIECTBYIOIIMX WU
MPUHLMIIMATIBHO HEOCYIIECTBUMBIX B JEWCTBUTEIBHOCTH, HOTAKUX, AJIKOTOPBIX CYLIECTBYIOT
MpooOpa3bl B pealbHOM MUpE.

JlaHHbIE OOBEKTHI — 3TO HE «YHMCThIE (PUKIMM», a BECbMa CI0XKHOE M OUYEHb ONOCPEOBAHHOE
BBIp@)KEHUE peaJbHbIX MporeccoB. OHM MPENCTaBISAIOT cO00W HEKOTOpbIE INpeNelbHble Cllydau
MOCIIEHUX, CITy>)KaT CPEJCTBOM HX aHAJIU3a U MOCTPOCHUS TEOPETUUYECKUX MPEJCTABICHUN O HUX.
[Ipouiecc maeanuzanuu XapaKTepU3yeTCs OTBJICYEHHEM OT CBOWCTB M OTHOIIEHUH, MPUCYIIUM
o0BbeKTaM peajbHOW JeMCTBUTEIBLHOCTH U BBEJICHUEM B COJEpKaHHE 00pa3yeMbIX MOHSATUN TaKUX
MIPU3HAKOB, KOTOPBIE B MPUHIIMIIE HE MOTYT MPUHAIEKATh UX peaTbHBIM IpooOpazam.

O TNOHATHUAX, SBISIOMIMXCS PE3yIbTaTOM HACATU3ALUN, TOBOPAT, UYTO B HUX MBICISTCS
ueanu3upoBaHHble (MU HAealbHble) OOBEKTHL. TeopeTHueckue YTBEP)KICHHs, KakK IPaBHIIO,
HEMOCPEACTBEHHO OTHOCATCS HE K PEaJbHBIM, a K UACaTU3UPOBAHHBIM 00bEKTaM, IIO3HABaTeIbHas
JESATEIBHOCTh ¢ KOTOPBIMU IIO3BOJIIET YCTAHABIMBATh CYIIECTBEHHBIE CBA3M M 3aKOHOMEPHOCTH,
HEJOCTYMHbIE TPU U3YyUEHUH pPeaIbHBIX 00BEKTOB, B3SITHIX BO BCEM MHOI000pa3Uy UX IMIHPUUYECKUX
CBOWCTB ¥ OTHOLIEHUU.

OO6pa3oBaB ¢ TMOMOIIBIO HWACATU3ANNN TIOHATHS TaKoro poaa o0 O0OBEeKTaX, MOXKHO
B JaJIbHEHIIIEM OTIEpUPOBATH C HUMHU B PACCYXICHUSIX KaK C pealbHO CYIIECTBYIOIUMHU 00bEKTaMU
U CTPOUTH aOCTPAaKTHBIE CXEMbl PEANbHBIX IPOIECCOB, CIy)Kalue s Oosee TIIyOOKOro ux
IIOHMMaHHUs. B 3TOM cMBbICiIe Ueann3anus TECHO CBSA3aHa C MOJIEIMPOBAaHUEM.

Konkperusanusi (ot nar. «concretus» — CrYIIEHHBIA, YIJIOTHEHHBIH, CPOCIIMHCS).
Konkperuzamust — mporecc, HTPOTHBOIOIOXKHBIA aOCTparupoBaHUIO, TO €CThb HaXOXKICHHE
L[EJIOCTHOTO, B3aUMOCBSI3aHHOT0, MHOTOCTOPOHHETO M ClIOXHOTO0. VccnenoBarens nepBoHayaibHO
oOpa3zyeT pa3nuuyHble aOCTpakUWH, a 3aTeéM Ha HUX OCHOBE TIOCPEICTBOM KOHKpETH3aluu
BOCIPOU3BOJIUT 3Ty LIEIOCTHOCTH (MBICIIEHHOE KOHKPETHOE), HO YK€ Ha KaYeCTBEHHO NHOM YPOBHE
MIO3HAaHUS KOHKpeTHoro. Iloaromy nuaiekTuka BBIIENSET B MPOLECCE MO3HAHUS B KOOpAMHATaX
«abcTparupoBaHue — KOHKPETHU3ALMsD 1BA MPOLIECCa BOCXOKIECHUS: BOCX0XK/IEHNE OT KOHKPETHOTO
K a0CTpaKTHOMY M 3aTe€M IPOIecC BOCXOXKACHUS OT aOCTPaKTHOTO K HOBOMY KoHKpeTHOMY (I".B.D.
l'erenp). JluanekThka TEOPETUYECKOTO MBILIUIEHUS U COCTOUT B €IUHCTBE aOCTparupoBaHUS,
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CO3/IaHUS PA3TUYHBIX A0CTPAKIINI 1 KOHKPETU3AIMH, IBUKEHUS K KOHKPETHOMY U BOCIIPOU3BEICHNE
ero.

HUcropuueckuit u Jormveckuil Meroabl. O4YEeBUIHO, UYTO UCCIEIOBAHHE CIIOXKHBIX
Pa3BUBAIOIIMXCS CHCTEM OCOOBIM CMBICT W 3HAYeHHWE NPUOOpPETaeT HCTOPUYECKHM, a TaKxKe
JIOTUYECKUIl MeTOobl uccienoBanus. [IoHATHO, UTO MpoIecc pa3BUTHSI, PaBHO KakK U JIF00OM Ipyroii
OOBEKTUBHBIM TMpolecc AeWCTBUTENbHOCTH. Kak u mo0oil apyroll OOBEKTUBHBIM IMPOIIECC
NEHCTBUTENBHOCTH, MIPOLIECC PA3BUTHS IMPEANOIAraeT Kak AeMCTBUTEIbHOCTD, TAK U CYIIIHOCTb, KaK
SMIIMPUYECKYI0 MCTOPUIO M OCHOBHYIO JIMHHMIO Pa3BUTHs, €ro 3aKOHOMEpPHOCTh, HCCIIEIOBaHHE
KOTOpOi1, B KOHEUHOM CYETE, COCTABIISIET OCHOBHYIO II€JIb TEOPETUYECKOT0 ucciieqoBanus. [losnanue
3TOW 3aKOHOMEPHOCTH OCYIIECTBIISICTCS ABYMs crioco0amu: (1) ucropudeckuM u (2) TOTUYECKUM.

Hctopuyeckuii MeTon mpeArnoiaraeT HCCIeI0BaHUE HCTOPUU BO BCEHM €ro IMOJHOTE U
MHOroo0Opasuu, 0000IIEHHEe SMIUPUYECKOr0 MaTepuaja U BbISIBIEHHE Ha O3TOM OCHOBE
HCTOPUYECKON 3aKOHOMEPHOCTU. BMecTe ¢ TeM BbIsIBJICHHE ITON 3aKOHOMEPHOCTH BO3MOKHO ITyTEM
M3YYCHHS UCTOPUIECKOTO TPOIecca Ha BBICIIMX CTAUSAX €r0 PA3BUTHS, YTO B TIPUHIIUIIE COCTABIISCT
OCHOBHYIO II€JIb JIOTHYECKOro MeToja. [IoCcKoiIbKy MMEHHO Ha HHX BOCHPOHM3BOASTCS OCHOBHBIE
YepThI, TMApaMEeTPhl MPEAMISCTBYIOMUX ASTanoB pa3Butus. [Ipum sTom ucropus Quxcupyercs B
CTPYKType 00BbeKTa JUIIb B TEX MOMEHTaX, KOTOPBIE SIBJSUTUCH CYIIECTBEHHBIMH JIJISi CTAHOBIICHUSI.
Jlpyrumu c10BaMH, UCTOPHS BBICTYIIAET B 3TOM CIIy4ae B OYHMIEHHOM OT CIy4aillHOCTEH BHJIE.

BaxxHo mnoauepkHyTh, 4YTO B II€JIOM MCTOPUYECKUNA U JIOTUYECKUH METOABl TECHO
B3aMMOCBSI3aHbBI M B3aMMHO JIOTIOJIHSIOT IPYT IpyTa.

CpaBHeHMe — 5TO TO3HaBaTellbHAs OIEpallysi, COCTOSIIAasi B ONPEAENCHUN CXOJCTBA WU
paznuuns Mexay siBineHussMH. [Ipu cpaBHEHUU HCCIe0BaTEeNb JOIDKEH, IPEXKIE BCETO, ONPEACTHTh
€ro OCHOBY — KpUTEpHii. DTO O3HaBaTelbHAs ONEpalns, JiexkKallas B OCHOBE CYXKICHUN O CXOJICTBE
WK pa3indud 00beKTOB. C MOMOIIBIO CPABHEHHUSI BBISBIISIOTCS KOJIMYCCTBCHHBIEC U KaYCCTBCHHBIE
XapaKTePUCTHUKU OOBEKTOB, OCYIIECTBISETCS HUX Kilaccu(UKalus, YHOpsSJOYeHHE U OIICHKA.
CpaBHEHHUE — 3TO COIIOCTABJIEHUE OJHOrO ¢ ApyruM. [Ipu 3TOM Ba)kHYIO pOJIb UIPAIOT OCHOBAHUS,
WJIH TIPU3HAKU CPaBHEHHMSI, KOTOPBIE OMPEENIIIOT BO3MOKHBIE OTHOIICHUS MEXTy OObEKTaMH.

CpaBHEHHE WMEET CMBICI TOJBKO B COBOKYIHOCTH OJHOPOIHBIX OOBEKTOB, 00pa3yOLIMX
knacc. CpaBHeHHE OOBEKTOB B TOM WJIM HWHOM KIACCE OCYIIECTBISIETCS MO MPHHIIUIIAM,
CYIIECTBEHHBIM JIJIsl TAHHOTO PaccMOTpeHus. IIpm 3TOM OOBEKTHI, CpaBHUMBIE 10 OJHOMY H3
MPU3HAKOB, B ONPEICIEHHBIX CIydasx MOTYT OBITb HECPaBHHMBI IO JPYTHUM MPHU3HAKAM.
UYeM TouHEE OLIEHEHBI TPU3HAKH, TEM OCHOBATeNIbHEE, TOYHEE BO3MOXXHO CpPAaBHEHUE SIBJICHUIL.
CocTaBHOI 4aCThIO CpAaBHEHUS BCET/a SBISETCS aHAIN3, TaK KakK JJIsl TI0OOT0 CPaBHEHUS B SIBICHUSIX
CIIEZ[yeT BBIWICHUTh COOTBETCTBYIONIME NPU3HAKKA CpaBHEHHUs. [IOCKONBKY CpaBHEHHE — 3TO
YCTaHOBJICHHE OIpPENEJICHHBIX OTHOIICHUH MeXAy SBIECHUSMHU, TO, €CTECTBEHHO, B XOJE
CpaBHEHHMSI HCIIONIB3YETCS M CHHTES.

C moMoIipi0 CpaBHEHHS BBISBISIOTCS KOJNMYECTBEHHBIE W KAYECTBEHHBIE XapaKTEPHUCTUKHU
O00BEKTOB, OCYIIECTBIISIETCS WX KIAacCH(HKAIMs, yHnopsjodeHue u oreHka. CpaBHEHHE — 3TO
COIOCTaBJICHHE OJMHOTO ¢ ApyruM. [Ipu 3TOM BaXKHYIO POJb UTPAIOT OCHOBAHUS, WU MPU3HAKU
CpaBHEHWsI, KOTOPBIE OMPEACISIFOT BO3MOKHBIE OTHOIICHHUS MEXIy oObekTamMu. CpaBHEHHE HaeT
BO3MOXXHOCTh  BBISIBIICHUS KOJIIMYECTBEHHBIX W KAYECTBEHHBIX XapaKTEPUCTUK OOBEKTOB;
OCYIIECTBIISIETCS MX KIACCU(PUKAIMS, YIOpsIoueHne U omneHka. CpaBHEHHE — ATO COIOCTABIICHHE
OJTHOTO ¢ ApyruM. [Ipu 3TOM BaXXHYIO POJIb HTPAIOT OCHOBAHMUS, WIIM IPU3HAKU CPABHEHUS, KOTOPHIE
OTIPEIENISIOT BO3MOXKHBIE OTHOIICHHUSI MEKIAY OOBEKTaMHU.

BaxxHo mOgYEepKHYTH, UYTO OOBEKTHI, CPAaBHUMBIE 1O OJAHOMY MpPHU3HAKY, MOTYT OBITh HE
CpPaBHHMBIMH TI0 JIDYTUM TpH3HaKaM. YeM TodYHee OIICHEeHBI NpPHU3HAKH, TEM OCHOBATelbHEe
BO3MOXKHO cpaBHEHHeE siBJIeHH. COCTaBHOM YacThIO CPAaBHEHHUS BCET/a SIBISIETCS aHAIIN3, TAK KaK JJIs
T000T0 CpPaBHEHHUS B SIBIICHUSX CIIEIYET BBIWICHUTH COOTBETCTBYOIINE TIPU3HAKN CPAaBHEHHSI.

Knacenduxamua® — repmMuaOM «Knaccudukanus» o6o3HavaroT, kak mamrer C. C. Po3osa, 110
KpaifHeld Mepe, TpW pa3HbIe BEIIW: MPOLEAYPY ITOCTPOSHHS KIacCH(PUKAUU, MOCTPOSHHYIO
KITacCUHKAIINIO U TIPOLIEAYPY €€ HCIIOTb30BAHUA,
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[enu ncnosnb30BaHUs METO/1a KJIaCCU(PUKAIIUH -

1) cucremaru3zanys ¥ OpraHu3anus 3HaHHA, IPECTABICHIE 3HAHUI B HAJIGKHOM U YI00HOM JUIst
0003peHHs], paclo3HaBaHHUS W  COINOCTABIEHUS BUAEC (CUCTEMBbl KJacCH(pHUKaIUH,
pa3pabaTbiBacMble B HAYYHBIX LEJISAX), OTPAKEHHUE WIIM YCTAaHOBJICHUE TIOPS/IKA BEILECH;

2) MpeacTaBICHUE 3HAHUIA;

3) MCHOJIBb30BaHKE 3HAHUI (HAIIPUMEp, SHIMKIIONESIUUECKHE CUCTEMBbI KJIaCCU(PUKALINN);

4) omocpemoBaHHOE IPEAOCTaBICHHE 3HaHUI (OMOIMOTeYHbIe cucTeMbl Kiaaccupukaruu YK u
BBK, unnekce! n3panuii ISBN, unaexce! sxypHanos ISSN u ap.).

CornacHo ogHOMY U3 HauOoJee MPOCTHIX ONpeAeNeHUI JAaHHOTO TEPMHHA, KiIacCU(pUKAIUS —
3TO AEATENBHOCTh MO ONPEAEICHUI0 MPUHAMICKHOCTH KaKOTO-TMOO O0BEKTa K ONpe/lelIeHHON
KAaTETOPHHU B COOTBETCTBUHU C XapaKTEPHCTHKAMH TAKOTO 00heKTa?’,

Eme oHO u3BecTHOE onpeencnue 3By4uT Tak: «Kimaccudukarus (ot nar. «classis» — paspsiz,
Kiacc u «facio» — nmenaro, packiaapiBai), CHCTEMa CONMOAYNHEHHBIX MOHATHH (KJIaCCOB 0OBEKTOB)
KakoW-1100 o0slacTu 3HAHUS WM JAEITEIbHOCTU YEJOBEKA, 4YacTO IpeJAcTaBisieMas B BUJC
pas3nuuHbIX 1o (hopme cxeM (TabiuIl) U HCHOJb3yeMas KaK CPEACTBO JJIs YCTAHOBJICHHUS CBS3EH
MEXy dTHMHU MOHSATHSIMH WIN KJaccaMH OOBEKTOB, a TAKXKe JUII OPUEHTUPOBKH B MHOTO00Opa3uu
MOHATHIM WM COOTBETCTBYIOIIUX 00BeKTOB. HayuHas knaccudukanus (GukcupyeTr 3aKOHOMEpHBIE
CBSI3M MEXJy KilaccaMu OOBEKTOB C II€JIbIO ONpEJesieHUuss MecTa O0BbEKTa B CHUCTEME, KOTOpOe
YKa3bIBAaET HA €ro CBOHCTBa»ZS,

CornacHo H. . KonnakoBy, «...kjnaccuukanusi — pacupeesieHue IpeJMETOB KaKoro-imuoo
poJla Ha KJIaCcChl COTJIacHO Haubosiee CyIIECTBEHHBIM MpU3HAKaM, MPUCYIIUM MpeAMETaM JaHHOTO
pola ¥ OTIMYAIONIMM HMX OT MPEAMETOB JAPYTHX POJIOB, MPU ITOM KKABIH Kiacc 3aHMMaeT B
MOJIyYMBILICHCS CHCTEME OIpeAeNIeHHOEe MOCTOSHHOE MECTO U, B CBOIO Ouepellb, JEIUTCS Ha
nozKmacce»?’,

Kax numer FO. A. Ulpelinep, «...k1accuduumpoBaHue [Kak mpoiiecc| — 3T0, Mpexke BCero,
IIPUBE/ICHUE HEKOTOpPOM INpeAMETHON 00JacTh B CUCTEMY, YCTAHOBJIEHHME OTHOILIEHUH pOJCTBa
MEX]y 3TUMHU 00bEKTaMH U UX IPYNIIUPOBKA B KJIAaCCU(UKALMOHHBIE TYEHKN — TAKCOHBI 110 CTENIEHU
poxacta. Knaccudpukanms [kak pe3ynbTaT] — 3TO ceTKa TaKCOHOB Pa3lIMYHOrO PaHra, B KOTOPOIi
HAXOIMT CBOE MECTO J060H OOBEKT M3 paccMaTpHBaeMol MpeaMeTHOH o6mactu»’. B mo6om
ciydae, Kiaccu(uKalus — 3TO HE TOJBKO pa3elieHUEe U paclpeiesieHue HEKOH COBOKYITHOCTH,
CXOJIHBIX OOBEKTOB U PACIIOJIOKEHHE TAKUX I'PYIIIT B HEOOXOJMMOM MOCIIE0BaTEIbHOCTH.

HeBo3M0xHO 1 6€30CHOBATEIBHO CBOJAUTH KJIACCU(UKALIMIO K 3HAHUIO OTHOILIEHUHN TOXK/I€CTBA
u paznuuus, ykassieaeT C. C. Po30Ba, MOCKOJIBKY B TAKOM CIy4ae HEBO3MOXHO ObUIO Obl OTIIMYHTH
KJIACCU(UKALIMIO OT MPOCTOT0 CPaBHEHUS (OTOXKAECTBIECHUS U pPa3INnYeHUsI) 00BEKTOB, YTO, CAMO T10
ce0e, MOXKET HE COCTaBIATh Kiaccupukamuu. Ho uTo ke Torga jenaer Kiaccu(UKALUIO
Knaccuukanmein?°L,

I'oBopst 0 kiaccupuKkanuy, Kak 00 OJHOM M3 JMHEWKU 3a/JeHCTBYEMBIX METOJ0B HAayYyHOI'O
HCCIIeIOBaHMsI, 000CHOBAHHO BBIJIEIISITH TPH OCHOBHBIX JTarla MPOBEICHHUS HAYYHOTO MCCIIeIOBAHMUS
B TaKUX 00JIACTAX, KaK IOPUCIPYACHLUS, SKOHOMHUKA, TYMAaHUTAPHBIE HAYKH:

1) naOmronenue (Wi cOOp) W OMUCAHUE UCXOMHBIX (TMPEIOCTABICHHBIX WM CAMOCTOSTEIHLHO
MOJTyYSHHBIX ) TaHHBIX;

2) cucTeMaTu3alysl 3HaHU (B TOM YKCIIe OCPEACTBOM KIacCH(DUKAIIUH);

3) oObsicHeHUe (MHTEPIPETAIUs, TOJIKOBAHKHE) U 0000IICHIE OOBSICHEHUIA.

Knaccudukanus sBisieTcst BaXXHON 9aCThIO HAyKH, IIOCKOJIBKY JIt00ast CTeNeHb KiacCcu(hUKaIum
IpeJCTaBIsieT coOoi Ooiee MPOIBUHYTHIN ATaIl Tocie cOopa COBOKYITHOCTH pa3pO3HEHHBIX 3HAHUH,
M 9TO TPUMEHHMO K Pa3IMYHBIM HayKaM, KaKk K OMOJIOTUM W XUMHH, TaK ¥ CONUAIBGHBIM HayKaM U

fopucnipyaennunc2.  Chlo  BITIM  BBIENAET  clHeAylompe ypoBHM — Knmaccudukammm: (1)

VHINBUIYaTbHEI; (2) 06mmii; (3) HedopManbHbii; (4) hopManbHBI .,
Ha npoctoM ypoBHE TOHMMaHHSI KJIaCCH(PHUKALIUSA — METOJI ISJICHHUS KaK JIOTHYECKasl ONepaliys
HAJl TOHATHSIMU WJIM JaHHBIMH B LEJIAX HAYYHOrO IMO3HaHWs. B CIOXHOW HHTepHpeTaluu

Knaccmbmcaum{ — UHTCTpaJibHAasA JIOrM4eCKasd ornepanud B OCHOBE OTHOMMCHHOT'O MCTOAAa HAYUYHOT' O
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OCMBICJIEHHUS, IO3HAHUS, OOBACHEHUS U ONMCAHMs, IPEAyCMaTpUBAOIIasl U BKIIOYAIOLIAs B €JUHON
JIOTHKE CJIEeIyIoIIMe JEHCTBUS U IPOLIETypbI:

1) no3unMOHUpOBaHWE OCHOBaHHs (OCHOBaHMi) JEJCHHs, 3aKJIaJbIBAEMOIO B OCHOBY
KJIacCCU(UKALINH;

2) cucremarusanus  (0000mieHne) wMaccuBa  (0ObeMa, MHOrooOpasusi) HJaHHBIX — HIIA
00pa30BOOBEKTOB (0OBEKTOB, (PEHOMEHOB, MPOIECCOB, MHTEPPEIALMA) C YIMOPAIOYCHHBIM,
CTPYKTYPUPYIOLMM U UEPAPXU3UPYIOLIUM Pa3/IeICHUEM U pacipeeseHueM (COBOKYITHOCTBIO
JIEJIEHUI) JUCKPETHBIX (MOJICKAMUX AUCKPETU3ANNNA U TIOIAOIINXCS TAKOBO) OOBEKTOB
HEKOTOPOM  MPEaMETHO-O0BEKTHOM  obOsmacth  (0O0BEKTOB, (EHOMEHOB, IIPOIIECCOB,
UHTEPPENSILUA) 10 ONPEAECIIEHHOMY OCHOBAaHMIO WJIM COBOKYIIHOCTH OCHOBAaHM) 110
KareropusM (KaTeropusalus), IpynnaM WIM KJaccaM Ha OCHOBaHMM HX OIIPEJEIIEHHOIO
CXOACTBAa WJIM CXOJACTBA (MJIM COOTHOCUMOCTHM U COIOCTaBISIEMOCTH) B HEKOTOPBIX
[OJyIeXkKalUX KOHKPETU3alK CBOMCTBaX;

3) Kareropu3alys, HHICKCUPOBAHUE 3JICMEHTOB Kiaccudukaiuu (aTpuOyTHPOBaHKUE HJIEMEHTaM
pedhepeHTHBIX MPU3HAKOB);

4) Tononoru3anys (MPEANUCHIBAHUE KaXKIOMY JJICMEHTY HaJJICKAILEr0 MeCTa B ONPE/ICICHHOM
peasbHOM HIIM BOOOpa)kaeMOM MOPSIJIKE), KaK YAaCTHBIM cily4ai — KaTajorusanus;

5) penpe3eHTalys KaKI0ro 3jaeMeHTa (00beKTa) U / WM KaKIOW TPYIIIBI 2JIEMEHTOB (00BEKTOB)
B HAJIS)KHOM U YZI00HOM Ui 0003peHMs], paclio3HaBaHUs, UICHTU(UKALUN U COITOCTABICHUS
BU/IE BCE TPYIIIBI 00BEKTOB (BCE 0OBEKTHI) ATON MPEAMETHO-00BEKTHOM 001aCcTH, OTpaXas Kak
MO’KHO 0O0JIbIIIE CYIIECTBEHHOM HH(pOpMAIMU O HUX.

Knaccudukanust BeicTymmaer MeToqoM (HOpPMUPOBAHHS U / WIA OTPAKEHHS PEAIbHOTO WIIH
BooOpaxxaemoro mnopsaka. Ilopsmok — 3To ¢akTuyecku cymiecTBymoomas cyOcTaHTHBHas (T. €.
o0ajaromas caMOCTOSITEIIbHBIM, HE3aBUCHUMBIM CYIIECTBOBAaHHEM, B T.4. B CHIy CBOWCTBA
HETr3HTPOINHU), WM KOHBEHIMAJIbHO (YCJIIOBHO) Mpe3toMupyemas (Ipelackazyemas, Iojaraemas)
00 MpoeKTUpyemas W/WIM UCKYCCTBEHHO CO3/aBaeMas W IOJIepKMBaeMasi MPOCTPAHCTBEHHO-
BpeMeHHas1, (YHKIMOHAJIBHO-JIOTUYECKAs, CHHTAKCHYecKas MM MOp(dosoruyeckas TOMOIOTHS
(cxema, MaTpuia) OTHOCHUTEIBHO CTAOMJIBHOTO COCTOSIHMSL (B T. Y. COCTOSIHHA, 00JaJaroIliero
HEKOTOPOH MHBAapMaHTHOCTHIO, JMOO COCTOSHUS CTAaOMJIBHOTO pa3BUTUs) Habopa MMEIOLINX
ornpezeneHHble (UKCUPOBAHHbBIE B3aUMOPACIIONIOKEHUS U UHTEPPENALUU O0BEKTOB MU 3JIEMEHTOB,
B paMKax M Ha OCHOBE KOTOPOH [TOMOJIOTHH], KaXKJIOMy TaKOMY OOBEKTY MJIM 3JIEMEHTY (KaXIou
rpynmne oObeKTOB WUJIM 3JIEMEHTOB) aTpUOYTUPYIOTCS CBOM HAOOPBI MAapaMeTPOB, MPUBSA3BIBAIOLINX
(TTOCTOSTHHO MJIM B T€UEHHE BPEMEHHOTO IIPOMEXYTKA) UX K ONPe/IeIEeHHOMY «00pa3y MecTa» B 3TOH
TOMOJIOTHH MM K OMPEeNeHHOMY COCTOSHHIO Y,

PaccmoTpuM kilaccuuKalnMio Kak METOJ OpraHU3allMi U TPeJCTaBlICHUs 3HAHUM, METoA
MIPOBEJICHUS] HAYYHOT'O UCCIIEIOBaHMS, a TAKKE OCOOCHHOCTH Hay4YHOH KiacCu(UKAIIH.

Knaccupukanuss MoXeT BbICTymaTh KaK CaMOCTOATENbHBIM M caMOJOCTaTOYHBIH
HCCIIEIOBAaTENIbCKUM METOJ M Kak BCIOMOTaTeIbHBbIA (0OecreuMBarolnii) METOJl IMPOBEIEHUs
HCCIIEIOBaHMsI, C TIOMOIIbIO0 KOTOPOTO MOXKHO JIBUTAThCS Jlanblile, JefaTh JajlbHeine BIBoAbl. Bo
BTOPOM cily4yae JIaHHBIM METO] MCIOJb3yeTcs Haumbosee 4acTo, B TOM 4YHCIE B MOBCEIHEBHOM
JesITeIbHOCTH I0OPUCTOB, HAIIPUMED, TPU BBISBJICHUN HEpapXHU MIPABOBBIX HOPM.

OcHoBanme kiaaccupuxanumn. Knaccuduxanuss MoxxeT ObITh MPOU3BECHA MO PA3TUYHBIM
OCHOBaHUAM JeneHust (mpusHakam). OcHoBaHue kiaccuukauuu, nmo MHeHuo B. M. Ceipbix,
MIpe/ICTaBIsIeT KaKoH-InOo MpU3HaK, CBOMCTBO, MpHCYyIIee 00bEKTY KiIacCU(UKALUN; OCHOBaHHEM
Hay4YHOM Kiaccuukanuu cienyer OpaTh MO MPEUMYIIECTBY CYIIHOCTHBIE, TJIaBHBbIE MPH3HAKH,
CBOMCTBA HCCIIEYeMOif COBOKYIHOCTH . VIMEHHO B HEBEPHOM BBIOOPE OCHOBAHMS EEHHS KPOETCS
B OOJIBIIIMHCTBE CITy4yaeB 1e(EKTHOCTh KIACCH(PHUKAIINH.

ITo cnoBam B. M. CeIppIX, «...0€3 0OOCTOSATENHHOIO H3y4EHHs Bompoca 00 OCHOBaHUU
KJaccu(ukanuu 000CHOBAaHHOCTh PACCYXIEHUS O WIeHaX KJIacCU(UKAIUU HE TMOJHUMAETCs BBIIIE
rajaHus Ha Kodeinoi rymen’.

B xaxaoM JieneHun B Ka4ecTBE €ro OCHOBAHMS JOJDKEH OpaThcs KaKOW-THO0 CyIIeCTBEHHBIH
npusHak, numer M. C. CTporoBud, HO OCHOBaHHEM KJIACCU(PUKALMM MOXKET (M JTOJDKEH) CIYXKHUThb
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«...HanOoJiee CYIECTBEHHBIH MPU3HAK - TOT, OT KOTOPOrO 3aBUCAT M M3 KOTOPOTO BBITEKAIOT BCE
JIpyrHe IPU3HAKK KIACCU(DHUIMPYEMbIX PEIMETOB U SBICHUI» ',

OpHo W3 KIIOYEBBIX TpPeOOBAaHUN K OCHOBAHUIO KJIacCU(PHUKAIMM COCTOUT B TOM, UYTOOBI
«...HEKOTOPOE CHENHaIbHO MOJOOpPaHHOE MHOXKECTBO €ro 3HAUYEHUH 00eCreyrBalIO pacuJiCHEHHE
BCEll COBOKYIHOCTH HCCIEAyeMBbIX OOBEKTOB HA «ECTECTBEHHBIE» KIACChl, T. €. TaKHe
MMOJIMHOYKECTBA, JIEMEHTHI KOTOPHIX 00JaJal0T OJWHAKOBBIM (IIPUOIU3UTENHHO) HAOOpOM BCEX
CYIIIECTBEHHBIX CBOHCTB» S, OCHOBaHME KIAcCH(DHKAINM JODKHO OBITH TAKHM, YTOOBI 2EMEHTHI
KJaccu(UKauy BeIpaXkanu coOoi, ToBops si3bikoM H. A. 3BepeBa, «BBICIIYIO CTENICHb HAIPSIKCHUS
nono6us»®. B koHeuHoM cueTe KiaccHpUKAIMsA IOMKHA BHICTYHATh U B JEHCTBHTENLHOCTH
BBICTYIIa€T METOJIOM (DOPMUPOBAHUS U / T OTPAXKEHUS PEATBHOTO WM BOOOPAKaeMoro mopsiika.

Aprentunckuil nucarens Xopxe JIlync bopxec B cBoeM pacckaze-3cce « AHATUTUUYECKUH S3BIK
JIxoHa YWIKMHCa» MPUBOJMUT OTPHIBOK M3 «HEKOEW KHUTAWCKOW SHIMKIONeaun». B Hem maercs
KJ1acCU(UKALKA KUBOTHBIX U TOBOPUTCS, YTO TAKOBBIE IOJIPA3ACISAIOTCSA HA: a) MPUHAICKAIINX
umnepartopy; ©) Habaib3aMUPOBAaHHBIX; B) IPUPYUYEHHBIX; T') MOJIOYHBIX TIOPOCST; [) CUPEH;
€) CKa304YHBIX; ) OpoAsynMx co0ak; 3) BKIIOUEHHBIX B  HACTOSIIYIO  KJIacCU(UKAIHIO;
1) OyHCTBYIOIINX KaK B O€3yMHH; K) HEHMCUMCIMMBIX; J1) HAPUCOBAHHBIX OYCHb TOHKOW KHCTOUYKOMN
13 BepOIIOKbEH MIePCTH; M) MPOUYUX; H) TOJBKO YTO pa3OMBIIMX KYBIIHH; 0) U3JalIeKa KaXKYIIHXCs
myxamu» . TIOHATHO, YTO JaneKko He BCE, YTO 3asBIAETCA B KadecTBE KIACCH(UKAIMH, MOKHO
CUMTaTh TakoBOW. PazHoro poga cymOyp TakoBoil He siBisieTca. BMmecTe ¢ TeM rpyOble HapylLIeHHs
MpaBUJI HAyYHOW KJIacCH(UKAIMH BCTPEYAIOTCS B HEMAJIOM KOJHMYECTBE COBPEMEHHBIX HAayYHBIX
HCCIIEJOBaHUI.

Ha6mionenune mpepcraer Kak HCXOMHBIM dTam, (Gopma sMIHpUYecKoro mo3HaHus. OHO
MIpeJICTaBiIseT cO0O0i 1eNeHanpaBIeHHOE BOCIIPUATHE SBJICHUN O0OBEKTUBHON J1EHCTBUTEIBHOCTH, B
mporecce KOTOPOro HCCIeNoBaTelh MPUOOpEeTaeT 3HaHWE O BHEIIHMX CTOpPOHAaX, CBOWCTBAX M
OTHONICHUAX u3y4yaemMoro ooOwekra. IIpomecc HayuyHoro HaOmIOAEHHS — 3TO 0co0oro poaa
JeSITeIbHOCTb, JIIEMEHTAMU KOTOPOH SBIIAIOTCS: caM HAa0JI01aTeb, 00bEKT HAOIIOACHNUS, CPEICTBA
HaOmoneHus. HabmoneHne HemocpeICTBEHHO CBA3aHO C YYBCTBEHHBIM IO3HAHHEM, MOCKOJIBKY
MIPOLIECC BOCHPUATHS JEHCTBUTENBHOCTH CBSI3aH C MEPEpadOTKONW M CHHTE30M TEX OIIYIICHUH,
BIIEYATIIEHUH U 00pa30B, KOTOpbIEe HaOMIOaTeNb MOJy4yaeT OT BHEIIHEro mMupa. Bce oHu ciyxar
O0TOOpaXEHHEM OTJIENbHBIX YYBCTBEHHO BOCIPHHUMAEMbIX CBONCTB, CTOPOH U OTHOIIECHUMN
HaOJII0AaEMBIX NIPEIMETOB U SIBJICHUI.

Hayunblie HaOr0A€HMS HOCAT LieJIeHanpaBiIeHHbIN xapakTep. O4eBUIHO, YTO, IPEATPUHUMAS
UCCIIeIOBaHKe, KX bl yueHbIH CTaBUT Mepes co0O0i BIIOJIHE ONPEENCHHYIO 1Ieb: MOATBEPAUTh
WIN ONPOBEPTHYTh MHTEPECYIOLIEE €ro MpeArnoiokeHue, TUIoTesy win teoputo. [lpu atom peub
UJET He TOJIBKO O perucTpanuu (pakToB, HO U O CO3HATEIBHOM UX TE€X M3 HUX, KOTOPbIE MOTYT JTUOO
MOATBEPAUTD, JIUOO OMPOBEPTrHYTH €ro MpeanosiokeHue, runoresy. HalOmoneHuss B Hayke HOCST
YIOPSAOYEHHBI M CUCTEMATHYECKUN XapaKTep, MOCKOJBKY OJHOIO WM HECKOJIBKMX CIy4acB
HaOJII0/IeHNH, KaK MpaBWJIo, HEJOCTATOUYHO JJsl (POPMUPOBAHUSI CYKJI€HUS O MOATBEPKACHUU WU
OTIPOBEPKEHUU MPEATIOTI0KEHHS, TUIIOTE3BI WA TEOPUH.

Hecmotps Ha To, 4TO HaOIIOIEHUSI OCHOBAaHbI HA YyBCTBEHHOM BOCIPUSITUH, TEM HE MEHEE, ITH
BOCIIPUSTHS HE SBIIAIOTCS UCKIIOYUTENBHO MACCUBHBIM CO3€pLAaHUEM I€UCTBUTENIHLHOCTH, YUUTHIBAS,
YTO CO3HaHME HE TOJIbKO OTpakaeT MHUpP, HO M TBOPUT ero. OYeBHIHO, YTO B IMPOIECCE TAKOTO
HAOMIOACHNST BO3MOXHBI OIIMOKHM, 3a0IMyXJE€HUS M Jake NPOCThle WIIIIO3UHU, CBS3aHHbBIE C
NEeSITeIbHOCThIO OPTaHOB UYBCTB.

B MeTon010run Hay4HOTO MO3HAHMS BBIIEISIIOT YEThIPE Pa3HOBHIHOCTH HAOJIIOICHHS

1) mpsimoe (HenocpenCcTBeHHOE) HabOroeHHe. B mpssMoM HaOJIIOJICHUHM MCCIIEI0BATEh UMEET

JIeJI0 HEMOCPEJICTBEHHO CO CBOMCTBAMH M3y4aeMOro 0ObeKTa;

2) KOCBEHHOE HaOJIF0IeHUE;
3) HenocpeACTBEHHOE HAOJII0/ICHUE;
4) omocpenoBaHHoe (MM IPUOOPHOE) HAOIIOICHHE.
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K HayuHomMy HaONIONEHUIO TPEIBSABISAIOTCS  CIEOYIOIIME OCHOBHbIE TpeOOBaHUS:
(1) omHO3HAYHOCTH 3aMbIcia (YTO UMEHHO HaOJr0AaeTcs); (2) BO3MOXKHOCTD KOHTPOJIS ITyTeM JIHOO
MIOBTOPHOT'O HAOJI0IEHNs, JINOO ¢ TOMOIIBIO APYTUX METO/I0B (HarpuMep, SIKCIIEPUMEHTA).

[Tockonbky HaOMIOAEHUS B HayKe CIIy)KaT, C OJHOW CTOPOHBI, OCHOBOW JJisi TIOCTPOCHUS
TUIOTE3 U TEOPUH, a C JPYTOi — CPEIACTBOM ISl UX SMIIUPHUUECKON MPOBEPKU, OHU JIOJKHBI 1aBaTh
PE3YJIBTAThI, KOTOPHIE HE TOJIKHBI 3aBUCETh OT BOJIH, )KEIIAHUH U HAMEPEeHHI CyObeKTa. B 3T0ii CBs3H
HEpEeIKO TOBOPST, YTO HAOMIOJEHUS MOJKHBI HH(DOpPMHpPOBaTH 00 OOBEKTHUBHBIX CBONCTBaxX H
3aKOHOMEPHOCTSIX PEAJIbHBIX SIBICHUH M mporeccoB. [Ipy HaydyHOM MOIXOJIE€ K HCCIEIOBAHUIO
MHTEPCYObEKTUBHOCTh CIY>KUT Ba)KHBIM 3TallOM Ha IMYTH JTOCTHXKEHUS OOBEKTUBHO WCTUHHOTO
3HaHus. Pe3ynpTaThl HAOMIOJEHUN pa3HBIX HMCCIENOBATENICH TIIATEIbHO aHAIM3UPYIOTCS B CBETE
CYILIECTBYIOIIMX TEOPETUUYECKUX MPECTaBlieHU. B KauecTBe JaHHBIX B HayKy BXOJST HE MPOCTO
OIIYIIIEHUS ¥ BOCTIPUATHS OT HAOJIIOJAEMBIX ITPEIMETOB U SIBJICHUM, & pe3yJIbTAaThl UX PAIIHOHAITBHON
nepepaboTKH, BKJIIOYAIOIIEH CTaHIApTU3ALMI0 C MOMOUIbIO CTaTUCTHUECKON TEOopuu OLIMOOK, a
TaK)K€ OCMBICIICHHS UX C TOUKHU 3PEHUsI COOTBETCTBYIOIIEH TCOPHUHU.

Onucanue. [lo cymecTBy, 3TO MO3HaBaTeJbHAs oOIepalys, cocTosAmas B (PUKCUPOBAHUU
pe3yabTaTOB oOmbITa (HAOMIONEHUS WM HKCIEPUMEHTa) C TOMOIIBI0 OMPEACICHHBIX CHCTEM
o003HaUYeHUs, MPUHATHIX B Hayke. llomyueHHbIe B pe3ynbrare HaONIOJEHUS HENOCPEICTBEHHO
YYBCTBEHHBIC 3HAHUS SBIISIIOTCS MaTEPUAJIOM YYBCTBEHHOTO co3HaHus. Ho mist Toro, 4ToObl CTaTh
MaTepuajgoM OOIIECTBEHHOTO CO3HAHWSA W BOWTH B OOMXOJ] HAYYHOT'O aHAIM3a OHU JOJIKHBI OBITh
BBIPAXXEHBI U MEpeaHbl C TOMOIIBIO0 OMPEIETICHHBIX 3HAKOBBIX CPEJCTB. ITOT MPOIIECC 3aKPETUICHHS
U niepenadu nHGOPMaIUU OCYIIECTBIISETCS ¢ TOMOIIBIO OMMCAHUS.

DOMIMPUYECKOe OIMucaHue — d3TO (uKcamusi CBeACHUH 00 00BeKTax, MOJYyYECHHBIX B
HaOJI0/IEHUH JAHHBIX C TOMOIIBIO CPEACTBAMH €CTECTBEHHOT'O UJIM UCKYCCTBEHHOTO sI3bIKa. FIMEHHO
C TIOMOIIIBIO ONHMCAHUsl YYBCTBEHHAs MH(OpPMAIHS MEPEBOJUTCS HA SA3BIK MMOHSATHH, 3HAKOB, CXEM,
uudp, obecreunBalOmIUX TeM CaMbIM YIOOHYIO JUIsl JAajbHEiIiel panuoHanbHOH 00paboTku
(xmaccudukarym, cucreMaTu3anuy u 00001eHus ) popmy. B ciydae ncnoib30BaHUs €CTECTBEHHOTO
SI3bIKA OMUCAHUE MPEACTACT B BUAEC OOBIYHOTO TOBECTBOBAHHUS.

Onucanue mnpencTaBisger coOod 3aBepmatomiuii 3tan HaOmogenus. Ha stom stame
WCCIIEIOBaHMs, KOHEYHO e, He CTaBUTCS 3ajada TIyOOKOrO NPOHUKHOBEHHUS B CYIIHOCTh
Ha0II0JTaEMOTO SIBJICHUS, PACKPBITHS €ro MpUpPOAbl. Pedb HUIET JUIIb O BO3MOXXHO MOJPOOHOM,
JeTaNbHON (PUKCAIH MPEUMYIIIECTBEHHO BHEIITHUX CTOPOH U3y4aeMOro OOBEKTa.

Ornucanue SABISIETCS HEOOXOIUMBIM DJJIEMEHTOM B CTPYKType HaydHoro 3HaHus. O0bem
0OBIYHOTO MTOBECTBOBAHUS COKPAIIAET U, COOTBETCTBEHHO, BO3PACTAET POJIb OOJIee CTPOTHX CPENICTB
omucaHus. ITO 00yCIOBIEHO TEM, YTO OMKMCAHUE, CTPOSIIIEE HA OCHOBE €CTECTBEHHOTO A3bIKA, UMEEM
pAI  HEIOCTAaTKOB: MHOTIO3HAaYHOCTh OCHOBHBIX TEPMHUHOB, HETOYHOCTb, PAacCIUIBIBYATOCTh
dbopmynupoBok. Tem He MeHee, pojb €CTECTBEHHOTO si3blKa coxpaHsercs. Ero crporocts, kak
OCHOBHOE, MTPEIBSABISIEMOE K ONTUCAHHIO TPEOOBaHNE, COXPAHSETCS.

Omnucanue noapaszaensercs Ha 1Ba Bujaa: (1) kauecTBeHHOE; U (2) KOTMYECTBEHHOE.

N3mepenue — 5T0 TMO3HABaTENbHAS OMEpaIus, COCTOosANas B (PUKCUPOBAHUU PE3YIHTATOB
ombiTa (HAOMIOAEHUS WM HKCIEPUMEHTa) C TOMOIIBIO OMPENENEHHBIX CHCTEM OOO3HAYEHUS,
MPUHATHIX B Hayke. B OCHOBe omepanuu U3MEpeHUs JEKUT CpaBHEHHE OOBEKTOB MO KaKUM-TO
CXOJIHBIM MPU3HAKaM, CBOMCTBaM, XapakTepuctukam. C MOMOIIBIO €AMHUI] U3MEPEHUS OTKPHIBACTCS
BO3MOXXHOCTH TIepexo/ia OT HabII0JaeMOro B OMBITE, K MATEMAaTHUYECKUM abCTPaKIUsIM U 00paTHO.

31cc11eplleeHT41 — 3TO OCOOBIM OIBIT, UMEIOIINI IMO3HABATEIbHBIN, II€JICHANPABICHHBIH,
METOJIMYECKUI XapaKTep, KOTOPBIA OCYIIECTBISETCS B CIEHUATbHO 3aJaHHBIX (MCKYCCTBEHHBIX)
YCIIOBHSIX, BOCIIPOM3BOIUMBIX YCIOBHSX ITyTEM WX KOHTPOIUPYEMOTO U3MEHEHHUSI.

Hepenko skcrnepuMeHT OCYILIECTBISIETCS Ha OCHOBE TEOPHUH, OINPEIEISIONIEH MOCTaHOBKY
3a7a4 U MHTEPHPETALUIO €r0 Pe3yJbTaToB. J[OCTaTOYHO YacTO IIaBHOW 3a/ladyeld IKCIEPUMEHTa
SIBJISIETCSl TIPOBEpPKA TUIIOTE3 W Mpe/ICKa3aHUil TEOpUH, MMEIOMIMX MPUHIUMIUAIbHOE 3HaueHue. B
ATOM CBSI3W SKCIIEPUMEHT MPEICTAET B KAU€CTBE OJHOU (POPM MPAKTHUKHU, BBIOJIHSS OJJHOBPEMEHHO
(GYHKIUIO KPUTEPUsI HCTUHHOCTH HAYYHOTO 3HAHUS B I[€JIOM.
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B ero xone m3ydaemblii OOBEKT M30JIMPYETCS OT BIMSHHUSA MOOOYHBIX, 3aTEMHSIOIIUX €ro
CYUIHOCTb OOCTOSITENBCTB W TPEACTABISIETCS B «4YUCTOM BHAe». (OCHOBHBIE OCOOEHHOCTH
skcriepuMenTa: (1) akTUBHOE OTHOIIEHHE K OOBEKTY MCCIICIOBaHMs, BILIOTh J0 €0 M3MCHEHHS U
npeoOpa3oBanus; (2) BO3MOKHOCTh KOHTPOJISI MOBEACHUsSI 00bEKTa U MPOBEPKH Pe3ysibTaToB; (3)
MHOT'OKpaTHasi BOCIIPOM3BOAUMOCTB; (4) BO3MOXKHOCTH OOHApYy)KCHHsS TaKUX CBOMCTB SIBJICHHIA,
KOTOpBIE HE HAOIIOIAI0TCS B €CTECTBEHHBIX YCIOBHSIX.

K uncity OCHOBHBIX JIOTHKO-IIPAKTUYECKHUX 3JIEMEHTOB DKCIIEPUMEHTA OTHOCATCS:

1) mocraHoBKa Borpoca u GOpMyJIUPOBAHUE MTPEATIOIOKHUTEILHOTO OTBETA HA HETO;
2) co3JaHUE OKCIEPHMEHTAJIbHOW YCTAHOBKH, OOECHEYHMBAIOIICH HEOOXOIMMBIC YCIIOBHUS

B3aMMO/ICHCTBHS H3y4aeMOro 00bEKTa;

3) KOHTPOJIHPYEMOE BHIOM3MEHECHUE ITUX YCIOBHIA;
4) ¢uxcays CIeACTBUI U YCTaHOBJICHUE UX IPUYHH;
5) onucaHe HOBOTO SIBJIICHUS U €0 CBOWCTB.

DKCIEpUMEHT 3aHUMAET BEYIIEE MECTO B HAYYHOM IIO3HAHUH, IOCKOJIbKY CYLIIECTBYET TECHAs
CBSI3b DKCIIEPUMEHTA C TEOpUEH. « DKcniepuMenTupoBanue, — nuuryt M. [Ipuroxun u 1. Crenrepe, —
O3HayaeT HE TOJBKO JOCTOBEPHOE HAOJIOJCHHE TIIOJJMHHBIX (PAKTOB, HE TOJBKO TIOMCK
OMIMPHUYECKUX 3aBUCUMOCTEH MEXIy SBJICHHAMM, HO M IPEANOJIaracT CHCTEMaTHYECKOe
B3aMMOIeiiCTBIE MEK /Ty TeOPETHIECKUMH TTOHATHAMHU M HaOIIoeHreM» 2, BechbMa 3HAUHTENIEHA €T0
pOJIb B €CTECTBEHHBIX HayKaX, OJHAKO C Pa3BUTHEM HAayYHOI'O 3HAHUS O COLMAIBHBIX SIBJICHUSX B
CBSI3U C TIOTPEOHOCTSIMH MPAKTHKH, B YACTHOCTH, B CBSI3U C IMOTPEOHOCTSIMHU COBEPIIEHCTBOBAHUS
OpraHu3ali W YIpaBieHHUs OOIIECTBOM, Bce OoJjblliee 3HAYCHHE NPUOOPETAIOT COLMAIbHbBIC
HKCHEPUMEHTHI, KOTOpble, Oyaydd METOJIOM IO3HAHUS, OJHOBPEMEHHO BBINOIHSIOT (YHKIIHIO
ONTUMM3ALMK COLMAIBHBIX CHCTEM, a TakXe MEeTOJbl BOCXOXIECHHA 00 abCTpPakTHOIO K
KOHKPETHOMY, KaK CHCTEMHO-CTPYKTYpHBI METO, a TakKe MeTOJ AKCTpamomsmuu®,
OCYILECTBIISiIEMbIE B LIEJAX BHEAPEHMUS HOBBIX (OPM COLMAIBHOM OpraHu3allii M ONTHUMHU3ALUU
ynpasienus. Cdepa CONMAIBHOTO OSKCIIEPUMEHTa OrpaHWYE€HA MOPATBHBIMH UM IPABOBBIMU
HOPMaMH.

DKCIEpUMEHT, a TaKKe HaOII0EHHUE SABIISAIOTCS IBYMSI OCHOBHBIMU (hOpMaMU SMIUPHUUECKOTO
MO3HAHUS B HayKe, 0€3 KOTOpPBIX HEBO3MOXKHO NOJIYYUTh HU HCXOAHYIO HMH()OpPMALUIO IS
JANbHENIINX TEOPETHYECKUX IIOCTPOCHUM, HA UX MOCIEAYIOIIYIO IIPOBEPKY.

Teopernyeckne Hay4dHble MeTOABI. TEOpPUI0 MOXKHO paccMaTpuBaTh KaK B KauyeCTBE
MI03HABATENIbHON JI€ATEIbHOCTH BOOOIIE M B 3HAYEHMM BBICIIETO YpPOBHS IO3HABAaTEIbHOU
JesITeIbHOCTH YEJIOBEKa, TJIe COJIEPIKUTCS 3HaHNE O HanboJiee CYyIeCTBEHHBIX U (DyHIaMEeHTaIbHbIX
CBOMCTBAX JI€ATEIBHOCTH, a TAKXKE PACKPBIBAIOTCSI HanboJjee CyIleCTBEHHbIE U (yH/IaMEHTalbHbIE
CBOMCTBA JEHCTBUTEIBHOCTH M TAK)XKE PACKPBIBAIOTCA €€ OCHOBHBIE 3aKOHOMEPHOCTH. Takum
o0pa3oM, TEOpHUI0O MOYKHO XapaKTepHU30BaTh KaK OPraHMYECKH IEJIOCTHYIO HEMPOTUBOPEUHBYIO
CHCTEMY B3IJISIJIOB, MPEICTAaBICHUMN, Hiel, B 00001IeHHOM (hopMe pacKpbIBaroIIel CyIeCTBEHHbIE
CBOMCTBA M 3aKOHOMEpHBIE CBSI3M OOBEKTHUBHOM JEHCTBUTENBHOCTH, Ha OCHOBE KOTOPBIX
obecrieunBaeTcsi OObSICHEHHE U Tpeicka3aHue sBieHUd. CoBpeMeHHas MOpUIMYEecKas Hayka
MIpe/ICTaBIsIeT COOON CHCTEMY Pa3IMYHBIX TEOPHId, HA OCHOBE KOTOPHIX OTKPBIBAETCS BOZMOKHOCTh
OOBSICHEHUS SMITUPUYECKUX (PAKTOB U BBIBECTH MPECKa3aHHsI HOBBIX.

Teopernueckoe 3HaHHE 00JIaaeT NEAYKTUBHOW CTPYKTYpOM, B KOTOPOl MOXHO BBIIEIUTH
o0IIye TOHATHUS, MPUHIMIIBI M THUMOTE3bl, COCTABIAIONIME TEOPETHUECKUH O0a3uc U CUCTEMY
BBITEKAIOIINX M3 3TOr0 Oa3uca CIIEACTBHA.

MexoTpaciieBoil MeTo. OTHOCUTENHHO HEIABHO METOJI0JIOTaM YAaloch OOBSICHUTH TaKOW
YaCTHOHAYYHBIA METO/I MO3HAHUS KaK MEXOTpaciaeBoi. 3aMeTHas poiib B pa3paboTKe 3TOro MeTo1a
npuHaiexut M. FO. UenblieBy, HCCIe0BaBIIEMY MEKOTpACIeBble CBA3U IPaXIaHCKoro mpapa®s,
CyIIHOCTB 3TOTO METOJa OH YCMaTpHUBAJl «...B U3yUYEHUHU CHEUM(PHUKU TOTO WIM WHOTO MPABOBOIO
SBJICHUS C MO3ULMUI pPa3IMYHBIX MPABOBBIX OTPACIIEH, B3aMMOJECHCTBYIOIIMX B PAMKaX CHUCTEMBI
npaBa» U yOEIUTENbHO JOKa3blBaJl €r0 CaMOCTOATEIbHOCTh U OTJIMYHOCTH OT CHUCTEMHOIO, U

CpPaBHUTCJIIBHO-IIPABOBOTO METOAa HO3HaHI/IH»45.
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O4eBUIHO, YTO MEKOTPACIEBOM MOJAXOJA K HMCCIECJOBAHUIO IPABOBBIX SIBICHUN OTKPBHIBAET
BO3MOYXHOCTh UX OOBEKTHBHOTO U BCECTOPOHHETO MO3HAHUS U YTO HE MEHEE BaXXHO O00ECTICUnBaeT
MEXOTPACIEBYI0 TapMOHM3aLUI0 HOPMATUBHO-IIPABOBOIO PETYJIMPOBAHUS COOTBETCTBYIOIINX
OOIIECTBEHHBIX OTHOIICHHH.

Kaxxnas Hayka, 0€3yClOBHO, HCHOJB3YeT U CBOM COOCTBEHHBIE METOJAbl IO3HAHUA,
MOJIyYMBIIME B OOIICH METOJOJOTUU HAaWMEHOBAHHME YACTHOHAYYHBIX (KOHKPETHO-HAYYHBIX,
CHelHalIbHBIX) METOAOB uccienoBanus. [Ipupoaa, xapakrep 3TUX METOAOB MO3HAHMs 00YCIOBIEH
CHEM(PUICCKIMH  OCOOCHHOCTSIMH, TPUCYIIAMH MPEAMETY COOTBETCTBYIOIICH HAYKH H
ocobeHHOCTsIMHU (hopM ero (mpeaMeTa) CyIecTBOBaHUS U (yHKIIMOHUPOBAHUSI.

Ocobyto rpyIILy METO/IOB HCCIIEI0BAHUSA COCTaBJIAIOT MEKOTPACIIEBbIC
(MEeXIUCHUIUIMHAPHBIE) METOJbI, JEHCTBYIOIINE, KaK MPaBWIIO, B MpeJesiax OJHON HayKu, 4To,
KOHEUYHO K€, HE UCKJII0YAeT, HE MPEMSATCTBYET UX MPUMEHEHHUIO B MPOIECCE MO3HAHUS B JIPYTUX
Haykax. K ux uuciny npuHamiiexaTr: CTaTUCTUYECKUM, COLMOJIOTMYECKHUM, ICHUXOJOTMYECKH,
KHMOCpHETUYECKHUM, MareMaTudyeckuil. BO3MOXXHOCTP WX MCHOJIb30BaHUSI B IPABOBEJICHUU
00yCIIOBJIEHA «...CJIEJCTBUEM YCBOEHHUS Teopuell mpaBa (M rocyaapcTBa) HAYYHBIX JOCTHIKEHUI
TEXHHYECKHX, €CTECTBEHHBIX M CMEXKHBIX OOIIECTBEHHBIX HAyK»*. VYumTeBas, uTO
BBILIENIEPEUNCIEHHBIE METO/Ibl 3aUMCTBYIOTCS U3 IPYTUX HAYK, TaM e JOJIKHbI 3aMMCTBOBAThCS U
npaBuiia ux npuMenenusa. OueBuaHo, npaB B. M. CeIpbiX, 10 MHEHHIO, KOTOPOTO CIEIHUATbHBIC
METOJIbl IPYTHX OTpaciied HayKu (IICUXOJOTHs, CTaTHUCTHKA, MaTeMaTHKa, KUOEpHETHKa H [Ip.)
OTKPBIBAIOT BO3MOXHOCTb «...M3y4aTh OTJEIbHBIC CBSI3U MPABOBBIX SIBJICHUM, OHH HE JJISI BCSIKOTO
uccnenoBaHus» .,

Ou4eBUIHO, YTO MEKOTPACIEBOM MOJXO0J K MCCIEJOBAHUIO NPABOBBIX SIBICHHI OTKPBHIBACT
BO3MOXXHOCTh UX OOBEKTUBHOTO U BCECTOPOHHETO MO3HAHUS U YTO HE MEHEE Ba)XHO O00ECIeunBaeT
MEKOTPACIEBYI0 TapMOHHU3ALMI0 HOPMATUBHO-NPABOBOIO PErYJIMPOBAHUS COOTBETCTBYIOIIMX
OOIIECTBEHHBIX OTHOIIEHWH. VIMEHHO JaHHBII METOJ OTKPBIBAET BO3MOXHOCTH HCCIIEIOBAHUS
peanu3anuu OTPaACiIEBOM COOTBETCTBYIOIIEH OTpPACI€BOM MNPaBOBOM HOPMBI B COBOKYITHOCTH,
COBMECTHO C NMPAaBOBBIMU HOPMaMM HMHBIX OTpacieid mpaBa. OJHO 3TUM BO3MOXKHOCTH JIaHHOTO
MeTO/la HE HMCYUEPIbIBAIOTCSI. MeXOoTpacieBo METOJT 0COOCHHO BOCTpPeOOBaH B CiIyyasix, Korja
HCCIIeIOBaHNE OMPEEICHHOTO TPaKJaHCKO-TIPABOBOTO SBIIEHUS TpeOyeT YSICHEHUS KaTeropuil u
IOpUJIMYECKUX KOHCTPYKIIMH Apyrux oTpacieid mpaBa. COOTBETCTBEHHO, JaHHBIA METO]
BOCTpeOOBaH MpHU UCCIIETOBAHUU OOIIECTBEHHBIX OTHOIICHUH, TIOJIBEPTAIOIINXCSI MEKOTPACIEBOMY
IPaBOBOMY PETyTHPOBAHHIO,

Ou4eBUIHO, UTO TPUMEHEHUE MEKOTPACIEBOT0O MOAX0a K UCCIIETOBAHUIO TIPABOBBIX SIBJIICHUM
OTKPBIBAET BO3MOXHOCTh UX OOBEKTHBHOTO U BCECTOPOHHETO MO3HAHUS U YTO, HE MEHEE BaXKHO,
o0OecrieurBaeT  MEXOTPACIEBYI0  TapMOHHM3AIMI0  HOPMATHBHO-TIPABOBOTO  PEryJIHUPOBAHUS
COOTBETCTBYIOIIMX OOIIECTBEHHbIX OTHOWEHUH. [lo3HaHue psina oOUIeNpaBOBBIX SBIECHUI
(MpaBOCIOCOOHOCTh, IOPUAMYECKAs OTBETCTBEHHOCTh, JOTOBOPp U T.J.) 0Oe3 NpHUMEHEHHUs
MEKOTPACIEBOr0 METOAA HEBO3MOXKHO.

B 3akmioueHue OTMETHM, YTO NPUMEHEHHE B MPOIECCE HCCIEAOBAHUS MEXKOTPAaCIEBOrO
METOJIa OTKPBHIBAET BO3MOKHOCTh MPABOBBIE SBJICHUSA OJHOW OTPACICBON MPUHANICKHOCTH YEPE3

TIPU3MY OOIIEIPABOBBIX MOHATHEY,

3Mmlpnqec1me H TCOPECTUICCKHUEC METO/AbI MNO3HAHUSA

B 3aBucMMOCTH OT YypOBHS WHCCIEIOBaHUs OOIIEHAyYHbIE M YAaCTHOHAYYHBIE METOJbI
WCCIICJIOBAaHUS MOTYT OBITh TIOAPA3JICIICHBl HA: SMIMpPHUECKHe U Teoperndeckue. CIIOBO
«OMITUPUYECKHIT» TPOU3BOAHO TIPOU3BEAECHO OT HWMEHU-(QaMUINH JPEBHEPUMCKOTO MEIUKa,
¢unocopa Cekcra Dmmupuka (Il B.H.3.), IO MHEHHIO KOTOPOTO OIBITHBIC JAaHHBIC MOTYT OBITH
MOJIOKEHBI B OCHOBY pa3BuUTHs Hayku. OOpamiaer Ha ceOsi BHUMaHUE TECHAas B3aWMOCBS3b,
CYIIECTBYIOIIAS MEXKIY TCOPETHUYCCKHMH W SMITUPHUSCKUMHU: TCOPETHUECKUE HAYKU HCIIOIB3YIOT
JaHHBIE SMIUPUYECKUX HAYK, IMIHPUYECKUE HAYKU TPOBEPSIIOT CIEACTBUSA, BBITEKAIOIINE U3
TEOPETHUYECKUX HaYK.
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K d4gmcny »smMnupuyeckux METOJIOB HCCIENOBAaHUS OTHOCSAT: HAOIIOJEHHE, OIMMCaHUE,
M3MEepeHune, IKCIICPUMEHT, CpaBHEHHUE. B cBOI0 ouepenpb, Cpean TEOPETUIECKUX METOIOB BIJEIISIOT:
(1) BocxOXaeHHE OT aOCTPAKTHOTO K KOHKpeTHoMy; (2) wmaeanmsarus; (3) dopmanmsanus,
(4) cucTeMHO-CTPYKTYpHBI MeTO[; (5) MBICIICHHBINH 3KCIIEPUMEHT; (6) aKCHOMAaTUYECKUI METO/I;
(7) rUIIOTETHKO- e TyKTHBHBINA MeTO/ ™ .

OMOUpPUYECKOE  HUCCIENOBAaHME  IPEINOJaracT  HEMOCPEACTBEHHOE  B3aWMOJICHCTBHE
uccienonarenss ¢ o0beKTOM. B CBOIO ouepear Ha TEOPETUYECKOM YpPOBHE MPaKTUYECKOE,
HETOCPEJICTBEHHOE B3aUMOJICHCTBUE CyOBhEeKTa M 00BEKTa HE BO3HUKACT; UMEET MECTO MBICIEHHOE
W3y4YeHHe MocienHero. B nureparype mo MeTOMOJIOTMH OTMEYajJoCh, YTO PNl TEOPETUUECKUX
METO/OB, TaKMX Kak: aOCTparupoBaHue, 0O0OILICHHE, aHAU3 W CUHTE3, MHAYKUUS U JACTYKIHS,
MOJIETTUPOBAaHUE, UICTOPUYECKUIN U JIOTUYECKUN METOIbI MOTYT OBITh IPUMEHEHBI HA SMITUPHYECKOM
YPOBHE MO3HAHHA ., HO HETMOCPEICTBEHHOTO B3aUMOJEHCTBHS CyObEKTa H OOBEKTa NPU ITOM He
BO3HHUKaeT. [[pyrumu cioBamMu TOBOPS, BhILIECTIEPEUHUCICHHBIE TCOPETHUECKHE METO/IbI B 3TOM Cllydae
HE CTAaHOBATCS METOJaMU SMITUPUYECKIMHU.

CrnenyeT 3aMeTUTh, YTO TAaKUE METO/IbI TO3HAHUS, KaK aHAIIU3 U CUHTE3, UHAYKLUS U IS TyKIHS,
abcTparmpoBanne MW 0000IIEHHE, aHAJIOTHS — A3TO IO CYMECTBY Pa3HOBHIHOCTH (HOpMabHO-
JIOTHYECKOTO (IOTMAaTHYECcKoro) MeTona’’. B cBOIO ouepeah BOCXOXKICHHE OT aOCTPAKTHOTO K
KOHKPETHOMY, U HA000POT, OT KOHKPETHOTO K a0CTPaKTHOMY, HCTOPUYECKUH U JIOTHIECKUN METOIbI
SIBJIAIOTCSI COCTABHBIMU YaCTSAMU, JIEMEHTAMHU MOHSATHUS AUATEKTUYECKOM JIOTHKH.

MCTOIH)I HAYYIHOI'O MIO3HAHUA B ME€TO/10/I0I'HH IIPpaBa

[IpuMeHUTENT,HO K TIPAaBOBBIM SIBICHUSM B METOJOJIOTMM TIpaBa, BCien 3a oOmei
METOOJIOTUEH TOo3HaHUs, paccMmaTpuBatoTcs: (1) BceoOmmii MeTos mo3Hanus; (2) oOIIeHayYHBIC
MeTonbl; (3) crenuaabHO-IOpHIHYeCKre METOnbl; (4) MeTOIbl APYrHX HAyK, HCIOJIb3yeMbIe B
[IPaBOBBIX UCCIIEIOBAHUSAX.

CrnenyeT 3aMEeTHUTb, YTO B MOCJIEIHUE TOJbI K YUCITY BCEOOIIMX METOJOB IMO3HAHUSA OTHOCST:
(1) cumepreTmyeckuii MeTon>>; (2) MeTOx cHMcTeMHOro moaxona®, (3) MeTox JeTepMUHI3MA™,
CHCTEMHO-IMANEKTHUECKHH*®, BasKHO MOXUEPKHYTh, YTO METOJ0JIOTHYECKOi 6a30il McciIe0BaHUs
BCET/Ia BBICTYIAET BCEOOIUU METOJ KaK ompeneneHHoe dpuocodckoe Hampapienue. CoOCTBEHHO,
METOJOJOTHUS MCCIIEOBaHUS BKIOYaeT B ce0s JBEe B3aMMOCBS3aHHBIE COCTaBHBbIE YAaCTH:
(1) TeopeTrKkO-MUPOBO33pEHYECKasT KOHIENIMs U (2) cUcTeMa METOJOB TO3HAHMS PA3TUIHBIX
ypoBHeii®’. B 3Toil cBsA3M Henb3s He cornacuThes ¢ E. E. Padamok oOpaTuBIIEro BHUMaHUE Ha TO,
YTO «...METOJOJIOTHUS HE TOJIBKO MPEACTaBIIsAeT co00il HaOOp METOI0B HAYYHOTO aHaJIN3a IPABOBOM
U TOCYJapCTBEHHOM MaTepuH, HO M IPEAINONAracT BBIPAKEHUE MHUPOBO33PEHUYECKON IMO3ULIUU
JICCIIEIOBATENs 110 TOi MM MHOH mpobiaemex» S, ITo cymectBy o Tom xe mucan A. E. Hexbaitno,
YTBEP)KIABILIUH, YTO CYTh BCEX METOAOJIOIMYECKHX MPOOJIeM IOPUCTIPYICHIINN 3aKIH0YaeTCs «...B
dunocodckoif cTOpoHe HAYKH, B BOIIPOCAX MHPOBO33PEHHSN Y.

[lo-npexxuemy aktyanpbHO 3Bywar cioBa [O. A. [lenucoBa wu JI. . CnupunoHoBa,
MOIYEPKUBABIINX, UYTO «...B OOJBIIMHCTBE CIy4yaeB aBTOPHI JECKJIAPaTHUBHO YKa3bIBAIOT Ha TO, YTO
TUAIEKTUYECKUNA MaTepualin3M JIe)KHT B OCHOBE HX pa3pabOTOK W wu3bICKaHWil. Hukakux
pa3bsACHEHUI, YTO TOHUMAETCS TMOJ] «IPUMEHEHHEM [HaJeKTUYECKOr0o MaTephalu3May», Kak
MIPABUJIO, HE TAETCS UITU TPUBOAMMBIE OOBSICHEHUS CIIUIIKOM (hopMalibHBI M a0cTpakTHBL. OcOOEHHO
3TO KAcaeTcs OTPACIIEBBIX FOPHAMIECKUX Hayk»®.

B coBpemMeHHOI nMTEpaType MO METOIOJIOTMM IIpaBa OTMEYAeTCs, YTO METO0JIOTMYECKOMN
OCHOBOIl MpPaBOBBIX HCCIIEIOBAaHUI MOTYT CIYXXUTh paziIuuHble (uiocodckue HampaBIeHUS:
TIO3UTHBH3M, PEATH3M, SK3UCTEHIINANIN3M, IParMaTH3M, (DeHOMEHOJIOTHS, CHHepreTnKa u ap°’.

[ToHATHO, YTO METOAOJIOTHYECKHM IUTIOpaInu3M OO0YCJIOBIMBAaE€T MHOTooOpa3sue THUIIOB
MIPaBONIOHUMAHHUSA, B Tpe/enax KOTOPOro pelIeHHE KaKUX-IM0O MPABOBBIX BOIPOCOB MOXKET
OKa3aThCsl paA3IUYHBIM, TaK Kak «...MHCTUTyallM3alldsd MHPOBO33PEHUYECKONW MO3MIMU B
HCCIIEIOBATENbCKYIO  CTPATeTHI0 IMPHOOpETaeT pellaroliee 3HaueHue s IpelaraeMbIX

pemennii»®?,
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Bwmecre ¢ TeM, oueBHHO, YTO METOAOJOTHS IpaBa OKa3ajlach HE FOTOBOM K BOCHPUSTHIO B
JeMCTBUTENFHOCTH CYIIECTBYIOIIEr0 MHOT000Opa3susi. [1o cyiiecTBy, OTCYTCTBYIOT KPUTEPHUHU BHIOOPA
TOTO WM HMHOro ¢miocockoro moaxoAa MpU HCCIEIOBAaHUU MpPaBOBbIX sBieHui. Cremyer
3aMEeTHTb, YTO METOIOJIOTHYECKOE Pa3HOOOpasne, III0PAIN3M 00YCIOBIMBAET MHOTOOOpa3ne TUIIOB
TIPaBOTIOHMMAHHKS®,

BHe 3aBUCHMMOCTH OT TNEpEYHMCICHHUS METOAOB HCCIENIOBAaHHUS OYEBUIHA CKIOHHOCTH,
MIPUCTPACTHE aBTOPOB COOTBETCTBYIOIIUX MTPABOBBIX UCCIEAOBAHUN K OPUANUECKOMY TTO3UTUBU3MY.
Ho xak ¢unocodckoe HampaBieHrWe MO3UTUBHU3M, B KOHEYHOM CYETE, O3HAYaeT OTKa3 OT IOHMCKa
CYIITHOCTHU TOT'O WJIK MHOT'O IIPABOBOTO SIBJIICHHUS, OT MOMBITOK IPOHUKHYTH B €r0 MPUPOY, CYLTHOCTh
U TIpeAToaraeT nepexol K HayyHOMY IMO3HAHHIO Ha OCHOBE OIIBITa Yepe3 HAOJI0JeHUE U ONTUCAHNE
paccmarpuBaeMbIX saBieHUH. Kak MeTojonorusi IOpUAMYECKUN TO3UTUBU3M OPHUEHTHPYET,
MPU3BIBAET K MCCIICAOBAHUIO, TPEXJIE BCErO MPAaBOBBIX HOPM, MCIONB3Ys AJS 3TOro (HopMalibHO-
IOpUANYECKUN  (FIOPUIMKO-I0IrMAaTUYECKU) METOJA, He OOpamasich K BBIICHEHHIO MPUPOJIBL,
CYIIHOCTH, IIeNIM, TPUPOJBI, COJCPKAHUS  TPABOBBIX  SIBICHHWH, CKPBIBAIOIIMXCS 32
COOTBETCTBYIOIIMMHU MTPABOBHIMH HOPMaMH.

YTHOMSIHYTOH BBIIIIE METOJOJIOTHH, MPEIINOoaralnieldl OnMcaHue MCCIeIyeMOTo IpPaBOBOTO
SBJIGHUSI C TIPUBEJICHUEM U TOJKOBAHHEM COOTBETCTBYIOIIMX IPABOBBIX HOPM, COOTBETCTBYET
HEMaJloe KOJIMYECTBO JUCCEPTALMOHHBIX MCCIEN0BAaHUM, MyOiMKauuid 1mo BompocaM Ipasa. Ilpu
3TOM 3aMETUM, YTO W OINHCaHWE, M TOJIKOBAHME MPHUHAUICKAT K OSMIHUPUYECKHUM METO/1aM
WCCJICTOBAHMS TTPABOBBIX SIBJICHHH, YTO, KOHEYHO XK€, B 3HAUUTEIIHHONU MEpPE CBUJICTEIILCTBYET O TOM,
YTO /10 TEOPETUYECKOTO YPOBHS MHOTHE PabOTHI M MPEXKIE BCEr0 MOJOJBIX HCCIE0BaTENeH He
notsiruBatot. JI. A. KepumoB 060cHOBaHHO 00pariajl BHUMaHHE Ha TO, YTO Ha SMITUPUYECKOM YPOBHE
CXBATBHIBAIOTCS JIMIIH BHEITHUE TPU3HAKYU MTPABOBBIX SBJICHUHN, HO HEBO3MOXKHO MOHATH UX CYLTHOCTh
u cBoiicTa®.

I1. E. Hexbano B cBOoe BpeMsi OTMEYall, YTO «...IOPUCTHI OIPaHUYUBAIOTCS JIOTMaTHYECKUM
aQHAJIM30M TIOHATHUH, TOBEPXHOCTHBIM KOMMEHTATOPCTBOM BMECTO TOTO, YTOOBI HCCIIEIOBATH
0O0IIIECTBEHHBIE MTPOLIECCHI, BBI3BIBAIOIINE HEOOXOIMMOCTh TPABOBOTO PETYIMPOBAHMUS, OTIPEACIAThH
Haubosee 3pPexTUBHBIE MyTH U (POPMBI 3TOTO PETYIUPOBAHUS, U3ydaTh IPAKTUUECKHUE PE3YIbTAThI
3aKOHOIATENbCTBA >,

Bribop wuccrnemoBarenem  QmiocodCcko  OCHOBBI  HCCIEAOBAHUSI  MPEIOTpPEeseT
MCIOJIb30BaHNE TEX WM MHBIX METOJIOB Hay4yHOTO Mo3HaHus. CienyeT B 3TON CBSI3U 3aMETUTh, YTO
TOW Wi WHOW (uimocodckmii TMOMXOJ WCCIENOBaTENsI B ONPEACTCHHBIX CIIydasX MOXET
MPEMsITCTBOBATH UCTIOIB30BAHUIO OT/IEIBHBIX OOIIEHAYYHBIX U CIIEUATbHBIX METO/I0B TO3HAHUS.

B wuccnemoBaHuM MpaBOBBIX MPOOJIEM MOTYT OBITh HCIOJB30BAHBI TaKWe OOIICHAYYHBIC
SMIUPUUYECKHE METOJIbI MCCIEOBaHUS, KaK: HaONIO/IeHHe, CpaBHEHHE, OMHCAHHE, SKCIIEPUMEHT,
W3MEpeHne W T.JA.; OOIIeHaydyHBbIe TEOPETUYECKHE METOJbl HMCCIECNOBAaHMS: aHAIW3 W CHHTE3,
WHIYKIWS U JeAyKIUs, aHalloTus, abcTparupoBaHue, 006001meHue (MeToabl GopMabHOM JIOTUKH),
BOCXOKJICHHE OT a0CTPAKTHOTO K KOHKPETHOMY, OT KOHKPETHOTO K a0CTPaKTHOMY, UCTOPHUICCKHIA,
JOTUYECKU  MeToAbl (METOABl JTUANIEKTHYECKON JIOTHKH), MOJIECIUPOBaHUE, CHUCTEMHBIH,
IKCTPATIOIISIIHS, MICATA3AIIHS.

B mpaBoBBIX HCCIENOBaHUAX IOCTATOYHO INMUPOKO MPUMEHSIOTCS U MEKTUCIUILIMHAPHBIE
(MEeXOTpacieBble) TEOPETHUECKIE METO/IbI, HAPUMeEp, MaTeMaTHUecKast JJOTHKa 1 GopMaTH3arums
P aHATU3€e CTPYKTYPhI MPABOBBIX HOPM, 3P PEKTUBHOCTH MIPABOBOTO peryiIupoBanus. B mporecce
WCCIICJIOBAHKUS  TPABOBBIX  SIBJICHWA MOTYT  OBITh  HWCIIOJB30BaHBI, HANpHUMEp, TaKHe
MEXIUCUUIIMHAPHBIE TIPaBOBbIe METOAbl, Kak: (1) KOHKPETHO COIIMOJIOTUYECKHE METO B
(aHKeTHpOBaHKE, HHTEPBLIOUPOBAHKE, OMPOC U Ap.), (2) MCUXOIOTHYECKHE METO/IbI: TECTHI, IIKAJIBI
u 11p.), (3) cratucTuyeckre METOIbI.

YYuTHIBasA, 9YTO CHCTEMa METOJOB HAYYHOT'O TMO3HAHHS OTKPHITa, HEOOXOJIMMO HM3HAYAIBHO,
T. €. IO €r0 YIIOMUHAHUS B HAYYHOI paboTe, HIMETh SICHOE M YETKOE MPECTABICHUE O €0 CYIIHOCTH.
JIpyruM# CIIOBaMH, HWCTIONB3YEMBId METOJ JOJDKEH OBITh pPACIO3HABAE€MbIM, YTO TIPEAIOJIaraeT
3HaHUE CTIEIU(DUKH U CTPYKTYPHI 10 TOU CTETIEHU, KOTOpas JaeT BO3SMOXKHOCTH OTIMYATh OJMH METO/I
or gapyroro. Henp3s 3a0piBaTh, 4YTO KaXJIOMY METOAY MPHUCYIIHM CBOM OrpaHUYECHUS U
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T03HABaTENbHbIE BOSMOKHOCTH, YTO TIPEINonaraeT HaTn4Hie He TONbKO 3HAHUH cymHOoCcTH MeToaa®’,
HO U €r0 MECTa B METO/I0JIOTHH.

Tak oOuieHay4Hble METO/bI B MCCIEIOBAaHUM MOTYT U JIOJIKHBI MCIIOJIb30BaThCs B KAKOM-TO
OJTHOM 3HAUEHHH, aCTIEKTE, HAIIPUMEP, CPABHUTEILHBIA METO]T TMO0 KaK CHHXPOHHUYECKHUH, JINOO KaK
OUAXPOHUYECKUH  METOJ, CUCTEMHBIA — KaK CHCTEMHO-CTPYKTYPHBIM HJIM  CHCTEMHO-
(YHKIMOHATBHBINA, TaK MCTOPUYECKUH METOJ MOXKET OBITh TPEACTaBICH KaKk HMCTOPUKO-
TCHETUYECKUN WM JK€, KaK HMCTOPHUKO-CPABHUTEIbHBIA. lIpHHMMas BO BHUMaHUE OTKPBITOCTH
CHCTEMBbI METO/IOB ITO3HAHHMS, B PUIOCOPCKON IUTEPAType YIIOMUHAIOTCS M XapaKTEPU3YIOTCS HOBBIE
METOJIbI, B YaCTHOCTH, HAPPATHBHEIH®S, repmeneBTHYECKHit KpyT®®.

B Meronmonoruu mpaBa A0 CHX MOpP HE CIOXWIOCH €JUHCTBA MHEHUH OTHOCHUTEIBHO
KOJIMYECTBA CHELMAIbHBIX METOAOB IMO3HAHMA, XOTS MX MHOrooOpasusi Tak JKe HerT.
B. I1. Kasumupuyk 6omnee 50 ner Hazan copMyIupoBait TPH CHEIUATBHBIX METOJIa UCCIICTOBAHUS
npaBa: (1) KOHKpETHO-TIPaBOBOHW (KOHKPETHO-COITMOJIOTHYECKHI); (2) CpaBHHUTEIbHO-TIPABOBOA;
(3) meton cynebHoii cratuctuku'C, ITosauee B. M. ChIpbIX MHCAll O ABYX YaCTHONPABOBBIX METOIAX:
(1) o GopMaIBHO-TOrHYECKOM TOIKOBAHHHU MpaBa M (2) CPaBHUTEIBHO-TIPABOBOM 'L, XOTs B Golee
No3HUX paboTax, 3TOT NepedeHb OH OCTaBisl OTKphIThM 2. H. H. TapacoB oTmeuan, 4To «...B
auTeparype oObIYHO BBIIENAIOT CHEHHMAIbHO-IOPUINYECKUI METO/I, METO/l MHTEPIPETALMi U METO/
CPaBHUTENBHOTO TpaBoBeneHus» °. Heckombko nambme momen B. B. KoxkeBHHKOB, KOTOpBIi,
IIOMMMO BBIIICHAa3BaHHBIX METOJOB, YKa3blBa€T HA IOCYJapCTBEHHO-IIPABOBOE MOJIEIMPOBAHUE,
IOPUINYECKOE TIPOTHO3MPOBAHNE, TIPABOTBOPUECKHUIA SKCIIEPUMEHT .

Cpenu cnenuallbHO-OPUINYECKUX METO0B PABOBBIX UCCIEIOBAHUN HEPEAKO YIIOMUHAKOTCS
(bopMabHO-IOPUINIECKUH, JOTMAaTHYECKU, (bopmManbHO-I0rMaTHIECKUH, FOPUIUKO-
JIOTMATUYECKUii, IOPUIMKO-TeXHUUeckuii’>. ClelyeT 3aMeTMTh, YTO KaK TaKOBOE CTPOIOE
COOTHOIIEHHUE NEPEUNUCICHHBIX MIOHATUI B METOA0JIOTMH IIpaBa OTCYTCTBYET.

JlormaTHka Kak METOJl I03HaHUs [IpaBa IOHUMAETCA T0BOJIBHO HIMPOKO: KAK CUCTEMA IPUEMOB
OOBSICHEHUS! M WM3YYCHHS IPABOBBIX HOPM, OMHCAHHE JEHCTBYIOMIETO MOJOXKUTEIHHOTO MpaBa,
¢dopmynrpoBaHHe OOIIMX TMPABOBBIX IOHATHH, MO3BOJSIONIMX pa3peliaTb BO3HUKAOLIME Ha
TIPaKTUKE TIPOOIEMBI’°.

B HayuHbIil 000pPOT TEPMHH «CHEHUANTBHO-IOPUANYECKUN ((OpMaTIbHO-A0rMAaTHUECKUIT)» B
MeTojosioruy, B HayuyHbld o0OopoT BBen C. C. AnekceeB. B ero comepxkanue C. C. Anexcee
BKJIFOYAJl OINHUCAHWE IMPaBOBBIX HOPM, CHOCOOBI MX TOJKOBAHMSA, YCTAHOBJIEHHE IPH3HAKOB U
KJIacCU(pUKalUi MPaBOBBIX SIBICHUH, BbIPAOOTKY IMPABOBBIX MOHSITHH, BBIIBIEHHUE UX IPABOBOM
TIPUPOJIBI, COBEPIIEHCTBOBAHME MPABOBBIX TEOPMil M KoHIeMmii''. B mpeanaraeM uM MOHUMAHUU
3TOT TEPMHMH HOCUT COOMpAaTelbHBIA XapakTep, MOCKOJIbKY BKJIIOYAaeT B cedsi oOIIeHay4YHbIe
(omucaHue) W YacTHOHayuyHble (TOJKOBaHHWE IIPABOBBIX HOPM) METOJbl, a TaKXe IpUEeMbl
(dbopManbHOW JIOTUKH (TEOPETUYECKHE NMPUEMbI) U TOJKOBAHUE IPABOBBIX HOPM (IMIUPUYECKUE
MeToAbl). B 3TOl CBsI3M cieqyeT 3aMeTUTb, YTO MPUEMBbl TOJIKOBAaHHS MPaBOBBIX HOPM (METOX
MHTEpIpeTalMi) NpUHAIJIEeKAT SMIUPUYECKOMY YPOBHIO HCCIEelIOBaHUA. Bpsa au ymecTHO B
JAHHOM CIIy4ae CTOJIb PacIIMPUTEIbHOE TOJIKOBAHNE JAHHOIO TepMHHA. Kak crpaBeyinBo oTMeva
B. M. ChpipbIX mpHeMbl HHTEpIIPETAlUU (METO TOJIKOBAHMS) OTHOCSITCS K SIMIIMPUIECKOMY YPOBHIO
HCCIIEIOBaHMS: «...II0 CBOEH T'HOCEOJIOTMYECKOM NMPUPOAE METOABI TOJIKOBAaHHUS IpaBa SBISIOTCA
smnupuyeckuMu. X mprumenenne odbecrneynBaeT o3HaHue e AMHUYHOTO SIBJIEHUS (HOPMBI [TpaBa) U
HE PaCKpBIBAeT BHYTPEHHUX, INTyOMHHBIX CTOPOH MCCIEIYEMBIX SIBIEHUH, T. €. BCEro TOTO, YTO
COCTaBJISeT KOHEYHYIO IIeTh U Pe3yIbTaT TEOPETHUECKHX UCCIIETOBAHMI '°.

C m[oMOmBbIO  YAaCTHOHAYYHOTO  IOPUIMKO-JOTMAaTH4eckoro wmeroxa  ((opmanbHo-
IOPUANYECKOT0, TEXHUKO-IOPUIUYECKOT0) MPOUCXOAUT TEOPETHUECKOE OCMBICIECHHE IPAaBOBOTO
MaTepuaga, MOJYYEeHHOTO Ha »SMIHMPUYECKOM YypoBHe. B pesynbprate Takoil 00pabOTKH
(bopMyIUpYIOTCSl MPAaBOBbIE KATETOPUH, MOHATHS, BhIpAOATHIBAIOTCS HOPUAWYECKUE KOHCTPYKIIUH
(ropuanyeckas 1orMa), UCToNIb3ys IPU ATOM MpUEMbI GOpPMaTbHON JTOTUKU. J{OTMBI (OT rpedecKoro
cioBa «dogmay — y4eHue, MOCTaHOBJIEHHE, MHEHHE) MPEICTaBISAIOT OO0 OCHOBHBIE MOJIOKEHUS

KaKoro-Imoo yquI/m?g.
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@opManbHO-I0IrMaTHYECKUN METO/ 3aHUMAET BEAYILEE MECTO B METOJOJIOTMH FOPUINYECKOTO
MO3UTUBU3MA. DTOT METOJI 00YCIOBIMBAET U3yUYECHHE MPABOBBIX SBJICHUN O€3 CBS3HU C MOJIUTHKOMH,
SKOHOMUKOMW, KyJbTYpOH, HMHBIMHU COIMalbHbIMH (peHoMeHamu. Hopmbl mpaBa B ciyyae ero
MIPUMEHEHUSI HE UCCIEAYIOTCSI, HE paCCMaTPUBAIOTCS, HE OLICHUBAIOTCS C MO3UIIMI UX TOJUTUYECKOH,
COLIMAJIbHOW, UCTOPHYECKOH 11eJ1IeCO00pa3HOCTH.

CrnoxuBIIasiCsi TEPMHUHOJIOTHYECKAs CHTyalusi OOyCIIOBJICHA TE€M, YTO paHee, B COBETCKUH
MEepUOJ,, Cpeau IMPABOBEIOB OBITOBAIO YOEXKICHHE B HECOBMECTMMOCTH JOTMATHKU C
MaTEPUATUCTHYECKOMN TNATCKTUKON KaK € IMHCTBEHHO BO3MOXHBIM, BCEOOIIIMM METOJIOM ITO3HAHUS.
COOTBETCTBEHHO, NIEUCTBYIOIIEE MPABO AHAIU3UPOBAIOCH MU, OTTAIKMBASICH OT HOPUAMYECKOU
JOTMBI  TOJBKO «...B BHUAC (HOPMATbHO-IOPUAMYECKOTO METO/Aa, FOPHUIUKO-TEXHUISCKUX
pazpabotox»®’.

I'unoTeTnKo-1eIyKTHUBHBII METO/I IPEICTABISAET COOO0M criennpruuecKuii MprueM MOCTPOSHUS
TEOPETUYECKUX 3HAHUN B SMIMPUUYECKHX HAYKaX, CYUIHOCTb KOTOPOTO 3aKJIOYaeTCs B CO3JAaHUHU
CUCTEMBI JEAYKTUBHO CBSI3aHHBIX MEXTYy COOOW TMIOTEe3, W3 KOTOPHIX B JAIbHEHIIEEe BBIBOJSTCS
YTBEPKACHUS 00 SMITUPHUUECKUX (PaKTaX.

Pa3BuTHE TEOPETHYECKOTO 3HAHMS «CTPOUTCS HE CHHU3Y» 3a CUET MHIAYKTUBHBIX 0000IIEeHUH
Hay4YHBIX ()aKTOB, a IO OTHOIICHHUIO K IMIUPUYECKUM JaHHBIM pa3pacTaeTcs U pa3BUBAETCS KaK Obl
«CBepXy». MeToJl MOCTPOEHUs TAKOTO 3HAHUS 3aKJIIOYAeTCsl B TOM, YTO B Hayaje CO3/1aeTCs
TUINOTETHYECKass KOHCTPYKIUS, KOTopas NeAyKTUBHO pa3BepThIBaeTCs, 00pa3yss TeM CaMbIM
OTPEICTICHHYIO0 CUCTEMY THUIIOTE3, UMEIOIIUX UEPAPXUUECKOE CTPOCHHE, a JJAaJIe€ OHA T0JIBEpraeTcs
ONBITHOM IPOBEPKE, B MPOLIECCE KOTOPOM OHA YTOUHSETCS U KOHKpETU3upyercs. Tem cambIM 3TOT
METOJi OCHOBAaH Ha BBIBEJICHUU ([IEAYKIMH) 3aKIIOUEHUA W3 THUIOTE3 W JIPYTUX IOCBUIOK,
HMCTUHHOCTHOE 3HAYE€HHE KOTOPBIX HEU3BECTHO. A 3TO 3HAYUT, YTO 3AKIHOYEHHUE, MOITYUYEHHOE Ha
OCHOBE JIAaHHOTO METOIa, Hen30eKHO OYIeT MMETh BEPOSITHOCTHBIN XapakTep.

XapakTepHOil 0COOEHHOCThIO TUIIOTETUKO-I€TYKTUBHOW CHUCTEMBI SIBISIETCS €€ LIeJTOCTHOCTbD.
Kaxnas rumnoreTuko-AeayKTHUBHAS CHCTEMa peaju3yeT OcoOyI0 MporpaMMy HCCIIEIOBAaHHS, CYTh
KOTOpPOM BBIp@XKAIOT TMOCTYJaThl JaHHOM cucTeMbl (TUIOTE3bl BepxHero spyca). llocemy
KOHKYPEHIIMSI TUTTOTETUKO-ASTYKTUBHBIX CUCTEM BBICTYIAET KaKk 00pb0a pa3IuYHBIX €CTECTBEHHBIX
MporpaMM. DTOT METOJl OCHOBAaH Ha BHIBEACHMM (IECTYKIIMH) 3aKIIOUYEHUN U3 TUIOTE3 M JPYTHX
MOCBUIOK, WCTUHHOCTHOE 3HAYEHHWE KOTOPBIX HEU3BECTHO. A 1TO 3HAUUT, YTO 3aKIIOYCHHE,
MOJIy4€HHOE Ha OCHOBE JAHHOTO METO/1a, HEU30€KHO OyIeT MMETh BEPOSITHOCTHBIN XapakTep.

OO6m1ast CTpyKTypa TMIOTETUKO-ASTYKTUBHOTO METO/1a:

1) o3HakoMmiieHHE ¢ (DAKTHYSCKHM MaTepHalioM, TPEOYIOIIMM TEOPETHYECKOTO OOBSICHEHHS, W
MOMBITKA TAKOBOTO C TIOMOIIBIO YK€ CYIIECTBYIOIINX TEOPHUM U 3aKOHOB. Ecnu Her, To:

2) BBIIBHKEHHUE JOTAAKH (TUIIOTE3bI, IPEAMOI0KEHH) O MPHUHNHAX U 3aKOHOMEPHOCTSX TaHHBIX
SIBJIGHUH C TIOMOILIBIO Pa3HOOOPA3HBIX JIOTHYECKUX ITPHUEMOB;

3) oIleHKa OCHOBATEIILHOCTH U CEPhE3HOCTH MPEIMONIOKEHHH W 0TOOp Hanbosee BEPOSTHOTO M3
HUX;

4) BbIBeJIcHHE W3 TUIMOTE3bl (OOBIYHO NEAYKTUBHBIM IIYyTEM) CIICACTBUH C yTOYHCHHEM €€
COJIepIKaHUS;

5) sKcrneprMeHTaJIbHAsT TPOBEPKAa BBIBEJACHHBIX M3 THIOTE3bl CleACTBUN. TyT rumoresa WiIu
MOJTy4YaeT AKCIIEPUMEHTAIIbHOE TTOATBEPIKICHNE, UITH onfpoBepraeTcs. OTHaKO TOITBEPKIACHUE
OTJIENBHBIX CIEACTBUI HE TAPAHTHPYET €€ UCTUHHOCTH (WU JIOXKHOCTH) B 1iejoM. Jlydias mo
pe3yabpTaTaM MPOBEPKH TUIIOTE3a MEPEXOIUT B TEOPHIO.

3akioueHue
KOH@‘IHO, B paMKax O)IHOﬁ CTaTbu HEBO3MOXXHO PaCCMOTPETh BCE MCTOABI HAYUYHOT'O ITO3HAHUA
(uccnenoBaHus) U MOAXOJbI, IPUMEHSEMBIE B INPOLECCE MO3HAHUS, MPEICTABISIONIETO CIIOKHBIN
MHOT'O3TaIHbIH MPOIECC, BKIIOYAIONINN B ces creayronue ctaaun: (1) moctanoBka mpobiemsl, (2)
BBIJIBKEHHUE HCCIIE0BATEILCKOW TUMOTe3bl, (3) KOHCTpyHMpOBaHHWE TeOpuH, (4) BBIIBICHHE
3aKOHOB — TIPEJICTABISIIOT CO0OII HEKOTOPYI0 anmpOOMPOBAHHYIO CTPATETHIO HCCIIEI0BATEIbCKOM
ACATCIIbHOCTH.
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Opranu3anys mporecca HayYHOTO HCCIEIOBAHUS OCYIIECTBISIETCS TPU IIOMOIIM HAyYHOTO
METO/1a, BKJIIOYAIOIICTO CJICAYIONINEe YPOBHU: (DUIO0COPCKHIA, OOMICTOTHYSCKUH, OOIIEeHAYYHBIMH,
YaCTHO-HAYYHBIH, JUCIUTUIMHAPHBIN.

[TormyTHO 3aMeTHM, YTO cama IIEHHOCTh METOO0JIOIMYSCKOr0 3HAHUS B COBPEMEHHON HayKe U
KyJbType Jallieko He OeccriopHa. B 93TOW CBSI3W Henb3s HE OTMETUTh HWMEIOIIHME MECTO:
(1) cBOCOOpa3HBIN METOMOIOTUYCCKHI HUTHIIN3M,; (2) upe3MEepHYI0 a0COIFOTU3AIINIO0 METOOIOTHH,
MPEIOJIaraollyl0 e¢ TNpU3HaHHE B KadeCTBE CIMHCTBEHHOTO HWCTOYHHMKA HAy4YHOTO 3HAHUS;
(3) MeTomoOrMYECKHl peasiu3M, YTBEPXKAAIONIUI, YTO METOJOJIOTHS — 3TO JIMIIL HEOOXOIUMOE
YCIIOBHE TIO3HAHUSI, CBOCOOPA3HBIN 3aJI0T, HO HU B KOEM Clly4yae He rapaHTHs ycrexa.

Meroon0oruss  IOPUANYECKOW HAyKH MpPEICTaBIISET COOOH  CIOXKHOE TeTepOreHHOE
oOpa3oBaHHe, KOTOpasi MOXET OBITh OXapaKTepH30BaHA KaK CHUCTEMa  OIIO3HIIHK:
(1) repmeneBTHKA — HaTypainu3M; (2) akCHoJIOTHs — mparMatusM; (3) GeHOMEHOIOTHS — ITO3UTUBU3M
(HEOIMO3UTUBHU3M, MOCTIO3UTUBU3M); (4) CTPYKTypaiu3M (MOCTCTPYKTYPAIM3M) — CTPYKTYPHBIH
¢byukuronanusM; (5) KyJabTypHO-UCTOPHUYCSCKHH (IIMBUIM3AIMOHHBIN) MOAX0J — SBOJIOIMOHU3M
(opmartmonnsii moaxoxn); (6) cuaepreTrka (TCOPUS CaMOOPraHU3aLINN ).

Br100p TOTO MM MHOTO HAyYHOTO MeToza (METo/a MO3HAHUs) 00YCIOBIIEH OCOOCHHOCTSIMU
MPEIMETOM HCCII/IOBaHUsl. B 3Tol CBsA3M, OYEBHIIHO, YTO BBIOOp, Kak MpPEIMETa, TaK U METOja
UCCJICIOBaHMsI B3aMMHO OOYCJIOBJICHBI. V30paHHBI METON WCCeNOBaHHS OOecrevnBacT
OpraHu3aIlfio ¥ BHYTPEHHE PEryJUpOBaHMUE MpoIlecca HAYYHOro HccienoBanus. Kpome toro, 4ro
3¢ GEeKTUBHOCTh M30PAaHHOTO METOJa HAYYHOrO IO3HAHUS ONPEACIAIOTCS TAKKE JIMYHOCTHBIMU
Ka4yecTBaMH HCCIICIOBATEIIS.
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Anotacija

Raksta tiek atklatas juridiskas kategorijas “metodologija” saturs, vispargjie izzinas filozofiskie
un metodologiskie principi, kas parasti tiek definéti ka zinatnes filozofiskie pamati.

Raksts veltits izzinas metozu izpé&tei tiesibu zinatné. Taja aplikoti zinatnes metodologijas
principi, zinatniskas izzinas metozu sist€ma, tas uzbiive, kuras elementi ir: (1) vispargja (filozofiska)
metode; (2) vispargjas zinatniskas metodes; (3) starpdisciplinaras metodes; (4) atsevisku tiesibu
disciplinu metodes, kuru biittbu nosaka pétijjuma priekSmets, risinamo uzdevumu vispariguma
pakape. No pédgja laika vispar€jam izzinas metodém biezi tick minétas tadas metodes ka sinergiska,
sisteémiski dialektiska, sistémpieejas, determinisma metode.

Tiek raksturoti izzinas Iimeni, kuru atkiribu (teorétiskas un empiriskas izzinas) galvenie
kriteriji ir: (1) petijuma priekSmeta biitiba; 2) izmantoto pétniecibas lidzeklu veids; (3) metodes
iezimes, ka ar1 iegiito zinasanu mijiedarbiba un to konceptuala interpretacija, skaidrojot iegiito
zinasanu genézi un mijiedarbibu, to konceptualo interpretaciju.
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Pétijuma mérkis ir izanalizét izteiktos viedoklus par izzinas (pétijuma) metozu jédzieniem,
butibu, struktiru un nozimi tiesibas, pétijjluma metoZzu nozimi tiesibu uzbives veidosana un to
sistematizacija.

P&tijuma objekts ir izzinas (petijuma) metozu jédziens, butiba, struktira, loma un nozime.

Raksta ir izcelti galvenie aspekti, kas raksturigi jebkurai izzinas metodei: objektivi saturiskais,
Operativais Un prakseologiskais aspekts.

Uzmaniba tiek versta uz to, ka musdienas lidzas materialistiskajai dialektikai zinatniskaja
pétnieciba noteikti var izmantot arT idealistisko dialektiku.

Atslegvardi: metodologija, tiesibu izzinas metodes, vispargja (filozofiska) metode; vispargjas
zinatniskas metodes; starpdisciplinaras metodes; atsevisku juridisku disciplinu metodes.
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JURIDISKAS DOMAS ATTISTIBA

VitoldsiZahars

Krimmnalsodi

Kriminalsodi formala un neformala skatijuma A .
Mazsenais nozieguma un soda jautajums Jormala un neformala
Sodu efektivitites skaldrojums k ¢ e =
Noties&to personu resocializacija ka viens no

E rom sKa guma
Cletumu skarba un pretruniga daba
leslodzito skaits Latvija un citviet pasaulé

Latvijas tiesibzinatnicka, Daugavpils universitates profesora Vitolda Zahara monografija
“Kriminalsodi formala un neformala skatijuma” veltita svariga penologijas, kas ietilpst sodu izpildes
tiesibas (kriminaltiesibu apaksnozar€), aspekta — brivibas atnemsanas soda izpilde — izp&tei.

Ka monografijas priek§varda norada pats autors, penologijas zinatne () “[..] nav Latvijas
sabiedribai tuva téma. [..] Kriminologiskie, sociologiskie un penitenciarie (penologiskie) p&tijumi
daudzas pasaules valstis pozitivi ietekmé sabiedribai nevélamu paradibu novér§anu agrina stadija un
tiek vertéti ka nozimigs ieguldijums valsts un sabiedribas droSiba.” Autors piedava attistit So
zinatniskas pétniecibas virzienu, rast domubiedrus un sabiedrotos, aizpildit raduSos robus
interesantaja un sabiedribai noderigaja zinatng.

Monografijas saturu veido 12 nodalas, kuras uzmaniba tiek pievérsta gan visparigiem
jautagjumiem — noziedzibai un sodu politikai, gan brivibas atnemsanas soda izpildes cilvektiesibu
materialiem un procesualiem aspektiem, t.sk. minétd soda izpildes iestaZzu darbibas Eiropas
normativa regul&juma jautajumiem. Tiek atklata gan brivibas atnemsanas soda izpildes uzraudzibas
iestades — Spidzinasanas noveérSanas komitejas — darbiba un nozime, gan ar1 brivibas atnemsanas
izpildes iestazu — cietumu — darbiba. P&tijuma gaita ir analiz&ti ieslodzito personu statistikas raditaji
dazadas Eiropas Savienibas valstis. Uzmaniba tiek pieversta notiesato personu resocializacijai ka
vienam no kriminalsoda mérkiem. P&tijuma autors izmanto pasa ilgo praktiska darba pieredzi (vairak
neka 30 gadu) iekslietu iestad@s un Ieslodzijuma vietu parvalde. Monografija atspogulotais petijums
ir ievérojams ieguldijums penologijas zinatnes attistibai. Tas varétu icinteresét ne vien studentus un
tiesibu nozares macibspékus, bet arT plasaku sabiedribu.

Monografijas  bibliografiskais apraksts ir pieejams RTA bibliotekas kataloga:
https://biblio.rta.lv/Alise/lv/search.aspx?q=9789984149455& language=&material Type=&year=&c
=1&c=2
Rézeknes Tehnologijas akadémijas studentiem un pasniedz&jiem RTA DVS sadala “Bibliotéka” pie
e-gramatam ar autora laipnu piekriSanu pieejams armT monografijas  elektroniskais
izdevums https://rulv.sharepoint.com/sites/biblioteka/SiteAssets/default/Zahars_2021.pdf
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RTA asoc. prof. Dr. iur. llona Bulgakova
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